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Information for Members of the Public

Access to information and meetings

You have the right to attend all meetings of the Council, its Committees and Cabinet.
You also have the right to see the agenda, which is usually published 5 working days
before the meeting, and minutes once they are published. Dates of the meetings are
available at www.colchester.gov.uk or from Democratic Services.

Have Your Say!

The Council values contributions from members of the public. Under the Council's Have
Your Say! policy you can ask questions or express a view to meetings, with the
exception of Standards Committee meetings. If you wish to speak at a meeting or wish
to find out more, please pick up the leaflet called “Have Your Say” at Council offices and
at www.colchester.gov.uk

Private Sessions

Occasionally meetings will need to discuss issues in private. This can only happen on a
limited range of issues, which are set by law. When a committee does so, you will be
asked to leave the meeting.

Mobile phones, pagers, cameras, audio recorders

Please ensure that all mobile phones and pagers are turned off before the meeting
begins and note that photography or audio recording is not permitted.

Access

There is wheelchair access to the Town Hall from St Runwald Street. There is an
induction loop in all the meeting rooms. If you need help with reading or understanding
this document please take it to Angel Court Council offices, High Street, Colchester or
telephone (01206) 282222 or textphone 18001 followed by the full number that you wish
to call and we will try to provide a reading service, translation or other formats you may
need.

Facilities

Toilets with lift access, if required, are located on each floor of the Town Hall. A vending
machine selling hot and cold drinks is located on the first floor and ground floor.

Evacuation Procedures

Evacuate the building using the nearest available exit. Make your way to the assembly
area in the car park in St Runwald Street behind the Town Hall. Do not re-enter the
building until the Town Hall staff advise you that it is safe to do so.

Colchester Borough Council, Angel Court, High Street, Colchester
telephone (01206) 282222 or textphone 18001 followed by the full number you wish
to call
e-mail: democratic.services@colchester.gov.uk
www.colchester.gov.uk




COLCHESTER BOROUGH COUNCIL
LICENSING COMMITTEE
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Members
Chairman : Councillor Barrie Cook.
Deputy Chairman ; Councillor Nick Cope.

Councillors Mary Blandon, John Bouckley, Mark Cory,
Wyn Foster, Christopher Garnett, Dave Harris, Mike Hogg,
Margaret Kimberley, Michael Lilley and Ann Quarrie.

Substitute Members

Agenda - Part A
(open to the public including the media)

Members of the public may wish to note that Agenda items 1 to 5 are normally brief.

Pages
1. Welcome and Announcements

(@) The Chairman to welcome members of the public and Councillors
and to remind all speakers of the requirement for microphones to be
used at all times.

(b) Atthe Chairman's discretion, to announce information on:

« action in the event of an emergency;

. mobile phones switched off or to silent;
« location of toilets;

« introduction of members of the meeting.

2. Substitutions

Members may arrange for a substitute councillor to attend a meeting on
their behalf, subject to prior notice being given. The attendance of
substitute councillors must be recorded.

3. Urgent Items

To announce any items not on the agenda which the Chairman has
agreed to consider because they are urgent and to give reasons for the
urgency.

4. Have Your Say!

(a) The Chairman to invite members of the public to indicate if they
wish to speak or present a petition at this meeting — either on an item



on the agenda or on a general matter not on this agenda. You should
indicate your wish to speak at this point if your name has not been
noted by Council staff.

(b) The Chairman to invite contributions from members of the public
who wish to Have Your Say! on a general matter not on this agenda.

Declarations of Interest

The Chairman to invite Councillors to declare individually any personal
interests they may have in the items on the agenda.

If the personal interest arises because of a Councillor's membership of
or position of control or management on:

« any body to which the Councillor has been appointed or nominated
by the Council; or
« another public body

then the interest need only be declared if the Councillor intends to
speak on that item.

If a Councillor declares a personal interest they must also consider
whether they have a prejudicial interest. If they have a prejudicial
interest they must leave the room for that item.

If a Councillor wishes to make representations on an item on which they
have a prejudicial interest they may do so if members of the public are
allowed to make representations. In such circumstances a Councillor
must leave the room immediately once they have finished speaking.

An interest is considered to be prejudicial if a member of the public with
knowledge of the relevant facts would reasonably regard it as so
significant that it is likely to prejudice the Councillor’'s judgement of the
public interest.

Councillors should consult paragraph 7 of the Meetings General
Procedure Rules for further guidance.

Licensing of Sexual Entertainment Venues (Sex Establishment
Licence).

See report by the Head of Environmental and Protective Services.

Council’s Response to Home Office consultation document —
“Rebalancing the Licensing Act”.

See report by the Head of Environmental and Protective Services.
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8. Exclusion of the public

In accordance with Section 100A(4) of the Local Government Act 1972
and in accordance with The Local Authorities (Executive Arrangements)
(Access to Information) (England) Regulations 2000 (as amended) to
exclude the public, including the press, from the meeting so that any
items containing exempt information (for example confidential personal,
financial or legal advice), in Part B of this agenda (printed on yellow
paper) can be decided. (Exempt information is defined in Section 100l
and Schedule 12A of the Local Government Act 1972).
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Report of Head of Environmental & Protective Author Simon Harvey
Services &= 282701

Title Licensing of Sexual Entertainment Venues (Sex Establishment Licence).

Wards All

affected

1.1

1.2

1.3

2.1

2.2

This report concerns the adoption of Section 27 of the Policing & Crime Act
2009 by Colchester Borough Council to allow sexual entertainment venues
to be licensed and regulated under amendments made to Schedule 3 of the

Local Government (Miscellaneous Provisions) Act 1982.

Decision Required

To recommend to full Council that it resolves to adopt the amendments made to
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 as introduced
by Section 27 of the Policing & Crime Act 2009 and that the amendments shall apply
within the Borough of Colchester and come into force not more than one month after the
day on which the resolution was passed.

Determine whether or not it wishes its officers to formulate a licensing policy in respect of
how applications for sex establishment licences (sexual entertainment venues, sex
shops and sex cinemas) will be considered by the Council in accordance with Schedule
3 of the Local Government (Miscellaneous Provisions) Act 1982 and give guidance to
officers as to what matters it would like to be included and considered in such a policy.

Instruct officers to prepare a report and draft policy back to the Licensing Committee in
order that the draft policy can be discussed and amended as appropriate by the
Committee, prior to it being subject to public consultation and scrutiny.

Reasons for Decision

Section 27 of the Policing & Crime Act 2009 amends Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982 to allow a Local Authority to grant a
Sex Establishment Licence to a ‘Sexual Entertainment Venue’ where ‘relevant
entertainment’ is being provided before a live audience for the financial gain of the
organiser or the entertainer.

If Colchester Borough Council wishes to adopt the new amendments introduced by
Section 27 of the Policing & Crime Act 2009 the Licensing Committee will need to
formally recommend to the full Council that it passes a resolution confirming that the
amendments made to Schedule 3 of the Local Government (Miscellaneous Provisions)
Act 1982 by Section 27 shall be applied in the Borough and will come into force on a
specified day not earlier than one month before the day on which the resolution was
passed.

Alternative Options




3.1

3.2

3.3

4.1

4.2

4.3

4.4

4.5

Colchester Borough Council does not have to adopt the amendments to Schedule 3 of
the Local Government (Miscellaneous Provisions) Act 1982 as introduced by the
provisions of Section 27 of the Policing & Crime Act 2009. The new provisions are
discretionary not mandatory in that regard.

However if the Council were to decide not to adopt the amendments within one year of
Section 27 coming into force, they must consult local people about whether or not it
should make such a resolution.

For the purposes of this duty, ‘local people’ is defined as anyone who lives or works in
the local authority area.

Supporting Information

The Committee may recall being asked to give their response to a Home Office
consultation document at their meeting of the 25 November 2009 regarding the
additional regulation of venues providing ‘adult entertainment’ such as lap dancing, pole
dancing and striptease.

At the time of the Home Office consultation document such ‘adult’ entertainment could
only be encompassed under the provisions of the Licensing Act 2003 which regulates the
sale of alcohol and entertainment such as music and dancing or performance of dance
for example. This would remain the case if the Council decided not to adopt the new
provisions of Section 27 of the Policing & Crime Act 2009.

Under the Licensing Act 2003,the Licensing Authority can only consider representations
to a premises licence application which directly relate to how the proposed activities will
either undermine or promote the four licensing objectives in the vicinity of the premises,
regardless of whether the entertainment sought by the application is for what might be
considered as ‘adult’ entertainment’. These objectives are:

* The Prevention of Crime and Disorder,
* Public Safety,

* The Prevention of Public Nuisance, and
» The Protection of Children from Harm.

Refusal of an application is also restricted to much narrower criteria under the Licensing
Act 2003 and once again must relate to the negative impact that an application might
make on one or more of the four licensing objectives if it is granted

Section 27 of the Policing & Crime Act 2009 which came into force on the 6 April 2010
allows for representations to be made on a much wider basis by local people for example
and gives Local Authorities under paragraph 12(3) of the Local Government
(Miscellaneous Provisions) Act 1982 the flexibility of additional powers or measures to
refuse to grant or renew an application for a sexual entertainment venue if it wished to do
so. These are:

(a) That the applicant is unsuitable to hold the licence, by reason of having been
convicted of an offence or for any other reason;

(b) That if the licence were to be granted, renewed or transferred, the business to
which it refers would be managed by or carried on for the benefit of a person,
other than the applicant, who would be refused the grant, renewal or transfer

of such a licence if he had made the application himself;



4.6

4.7

4.8

4.9

4.10

4.1

4.12

(c) That the number of Sex Establishments in the relevant locality at the time the
application is made is equal to or exceeds the number, which the authority
considers appropriate for that locality;

(d) That the grant or renewal of the licence would be inappropriate having regard;
i) to the character of the relevant locality
ii) to the use to which any premises in the locality are put or

i) to the layout, character or condition of the premises, vehicle, vessel
or stall in respect of which the application is made.

Paragraph 12 (4) of the Local Government (Miscellaneous Provisions) Act 1982 also
allows a Local Authority to determine that it might be inappropriate to have any Sex
Establishments at all in a given relevant locality, or to determine a set number of licences
that it will grant in a particular locality for example.

Relevant terms, restrictions or conditions can also be added to any grant of a Sex
Establishment Licence for a specific sexual entertainment venue.

The meaning of a sexual entertainment venue is set out under Paragraph 2A of the Local
Government (Miscellaneous Provisions) Act 1982 as inserted by Section 27 of the
Policing & Crime Act 2009 as any premises at which ‘relevant entertainment’ is provided
before a live audience for the financial gain of the organiser or the entertainer. The
organiser means any person who is responsible for the organisation or management of
the relevant entertainment or the premises at which the relevant entertainment is
provided. In most circumstances this is likely to be the manager of the premises.

Relevant entertainment is defined as any live performance or live display of nudity which
is of such a nature that, ignoring financial gain, it must reasonably be assumed to be
provided solely or principally for the purpose of sexually stimulating any member of an
audience (whether by verbal or other means). An audience can consist of just one
person, for example where the entertainment might take place in a private booth. The
guidance also defines what constitutes male and female nudity.

Each application must be judged in its own right and on its own merits but the Home
Office Guidance expects that the definition of relevant entertainment would apply to the
following forms of adult entertainment. These are:

lap dancing
pole dancing
table dancing
strip shows
peep shows
live sex shows

The new legislation does not encompass a display of nudity which may form part of a
legitimate drama or performance of dance that may take place as part of a theatre
production for example.

It is therefore clear that the aim of the new legislation is to bring the licensing of sex
entertainment venues in line with other ‘sex establishments’ such as ‘sex shops’ and ‘sex
cinemas’ and to recognise that local people may have concerns about where such
premises are located and will want to play an active part in any debate and decision

3



4.13

4.14

4.15

4.16

4.17

4.18

4.19

4.20

made over the grant of a licence for such a venue. Sex shops and sex cinemas will still
continue to be separately licensed in their own right under Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982.

However the amendments introduced in the Policing and Crime Act 2009 will not require
premises to hold a sex establishment licence where the premises has held events
involving relevant entertainment on 11 occasions only within the last 12 months with at
least one month between each event and where no such event has lasted more that 24
hours. Neither will a spontaneous display of nudity be regarded as relevant
entertainment if there is no financial gain to the organiser or entertainer.

Premises that will be required to apply for and hold a sex establishment licence in order
to operate as a sexual entertainment venue to provide ‘relevant entertainment’ such as
lap dancing or pole dancing at their venue, will also still need to hold a premises licence
or a Temporary Event Notice granted under the Licensing Act 2003 to be able to sell
alcohol or provide any other licensable activities which are not covered under the
definition of ‘relevant entertainment’. Live music or recorded music which is integral to
the provision of relevant entertainment such as lap or pole dancing is excluded from the
definition of regulated entertainment under the Licensing Act 2003 however.

There is no prescribed application form for a sex establishment licence under the
amendments to Schedule 3 of the Local Government (Miscellaneous Provisions) Act
1982 and if the Council resolves to adopt the amended provisions of this Act as
introduced by Section 27 of the Policing & Crime Act 2009 it will need to create an
appropriate application form to include such details and information as the authority may
reasonably require in addition to the applicants name an address for example.

There is no prescribed fee for a sex establishment licence (sexual entertainment venue)
set out in Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 and
the Council will therefore need to set its own reasonable level of fee for the grant,
renewal, variation or transfer of a sex establishment licence in accordance with the
European Services Directive: Guidance for Local Authorities and LACORS Guidance on
the impact of the Services Directive on Councils setting and administering local licence
fees within the service sector. Fees should be cost neutral however and set to cover the
reasonable cost of administration and enforcement.

Sex establishment licences (sexual entertainment venue licences) can be granted for up
to one year.

At this present moment in time, there is only one venue in the Borough that is licensed
under the Licensing Act 2003 which is regularly providing lap dancing or entertainment
that will be regarded as relevant entertainment on more than 11 occasions in a 12 month
period under the new provisions as introduced by the Policing & Crime Act 2009.

It is believed however that at the time that their original applications were submitted
under the Licensing Act 2003, there were other premises that indicated that they would
or could be providing ‘adult entertainment’ and that there have been premises in
Colchester that have provided such entertainment, but it is not known whether they have
done so with the frequency that would require them to hold a sex establishment licence,
i.e. on more than 11 occasions in a 12 month period.

Colchester Borough Council adopted Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982 in the nineteen eighties in order to be able to
licence sex shops and sex cinemas in its area and so will need only to resolve to adopt



5.1

5.2

6.1

6.2

7.1

the provisions made by Section 27 of the Policing & Crime Act to amend Schedule 3.
Such a resolution must be made by the full Council.

Transitional Arrangements - General

The provisions of Section 27 of the Policing & Crime Act 2009 came into force on the 6
April 2010. Councils have 12 months from that date in order to decide whether or not
they wish to adopt those requirements to licence lap dancing and other similar relevant
entertainment under Schedule 3 of the Local Government (Miscellaneous Provisions) Act
1982. If Colchester Borough Council decides not to adopt the new provisions it has to
carry out a public consultation with ‘local people’ as to whether or not it should adopt
them.

Therefore the transitional period will last for 12-months beginning with the date that
Colchester Borough Council passes a resolution that Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982 (as amended by the Policing & Crime
Act 2009) will come into force in their area and which will be known as ‘the 1%' appointed
day’. Six months following the 1 appointed day will be known as the ‘2" appointed
day’ and the day on which the transitional period ends will be known as the 31 appointed
day’.

Transitional Arrangements — Existing Operators

To give them time to comply with the new legislation and new licensing requirements,
existing operators, who hold a premises licence under the Licensing Act 2003
immediately before the “1°' appointed day’ and use the premises as a sexual
entertainment venue under that licence, (or are currently undertaking ‘preparatory work’
to use the venue for that purpose) will be allowed to continue to provide relevant
entertainment (i.e. lap dancing and other similar entertainment) up until the 3" appointed
day, or the determination of any application they have submitted before that time,
including any appeal against the refusal to grant a licence for example, or whichever is
later.

‘Preparatory work’ in the context of the new licensing requirements under the Policing &
Crime Act 2009 refers to tangible work carried out by an operator, such as a
refurbishment or refit, in order that they can use the premises as a lap dancing club or
similar venue in the future. The operator in question will have already been granted a
premises licence under the Licensing Act 2003 before the 1% appointed day, but will not
have used the premises as a sexual entertainment venue by that date. It would be
beneficial and encouraged for any such prospective operator to make themselves known
to the Council before the 1% appointed day or as soon after as it is practically possible for
them to do so.

Transitional Arrangements — New Operators

New applicants are those who wish to operate a premises as a sexual entertainment
venue after the 1 appointed day, but do not already have a Premises Licence or Club
Premises Certificate to use it as such under the Licensing Act 2003, or do have such a
licence but have not taken any steps towards operating the premises as a sexual
entertainment venue. It is important for any such applicant to note that after the 1
appointed day, new applicants will not be able to operate as a sexual entertainment
venue until they have been granted a sex establishment licence to operate as a sexual
entertainment venue.

Application Procedure



8.1

8.2

8.3

8.4

8.5

8.6

8.7

8.8

8.9

8.10

Applicants will be able to submit their application from the 1st appointed day onwards
(i.e. the day that the Council resolves that the new licensing requirements for lap dancing
clubs and those providing similar relevant entertainment will come into force).

If the Council decides to adopt a policy in relation to the grant of sex establishments and
sexual entertainment venues in particular, it may decide in that policy for example to
refuse applications having regard to the number of sex establishment they consider
appropriate for a particular locality. Therefore all applications made on or after the 1°
appointed day, but on or before the 2" appointed day, must be considered together. The
Home Office have stipulated this to ensure that applicants are given sufficient time to
submit their application and all applications received on or before the 2" appointed day
are considered on their individual merit and not on any first come first serve basis.

However no applications for sexual entertainment venues can be determined before the
2" appointed day. After the 2" appointed day, the Council must decide what if any
applications for licences should be granted.

If a new applicant is granted a sex establishment licence (sexual entertainment venue) it
will take effect immediately. If an existing operator is granted a licence, it will not take
effect until the 3™ appointed day, but up to the point of the 3 appointed day, they will still
be allowed to operate under their existing Premises Licence or Club Premises Certificate
granted to them under the Licensing Act 2003.

Applications made after the 2 appointed day must be considered when they are made,
but only once all applications made on or before the 2" appointed day have been
determined. This determination does not include references to the time taken in the
resolution of any appeal lodged by an applicant against the refusal of a licence.

As with applications received on or before the 2" appointed day, sexual entertainment
venue licences granted to new applicants will take effect immediately and licences
granted to existing operators will take effect from the 3™ appointed day or later if the
application is determined after this date.

The Council would be required to determine any outstanding application made for a
Premises Licence under the Licensing Act 2003 where it is possible to do so which
includes the provision of activities regarded as relevant entertainment under the new
licensing requirements, before the date that Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982 as amended by Section 27 of the Policing & Crime
Act 2009 came into force in our area.

If it has not been possible to determine an application before the 1% appointed day
however, the Council must advise applicants that they will need to submit an application
for a sex establishment licence as set out in Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982, if they wish to provide relevant entertainment.

In effect this means that from the 1% appointed day onwards, any applications
outstanding under the Licensing Act 2003 which includes the provision of relevant
entertainment, must be considered as though they are new applicants under Schedule 3
of the Local Government (Miscellaneous Provisions) Act 1982.

Applicants for a sex establishment licence (sexual entertainment venue), must give
public notice of the application no later than 7 days after the date the application has
been submitted to the Council by publishing an advertisement in a local newspaper that
is circulated in the local authority area. Where the application relates to a premises, a

6



8.11

8.12

8.13

8.14

8.15

8.16

9.1

9.2

10.

10.1

notice must also be displayed on or near the premises, but always in a place where it
can be conveniently read by members of the public. The notice must be displayed for a
period of 21 days beginning from the date the applications was submitted.

The Council can prescribe the form of notice that it requires an applicant for a sexual
entertainment venue licence in our area to use which must also identify the premises in
question or if the application relates to a vehicle, vessel or stall, specify where it will be
used as a sex establishment.

The Council will be able to impose terms, conditions or restrictions on any sex
establishment (sexual entertainment venue) that it grants a licence to in the form of
conditions specific to the individual premises under paragraph 8 of Schedule 3 of the
Local Government (Miscellaneous Provisions) Act 1982.

Alternatively, under regulations made by the Council in accordance with paragraph 13 of
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982, it can attach
standard conditions which would then be applied to all sex establishments, or to
particular types of sex establishments.

It should be noted however that any conditions attached to the licence of an existing lap
dancing club (or similar venue) which relate to what will be known as ‘relevant
entertainment’ under the new provisions and which was granted under the Licensing Act
2003, will be deleted by those new provisions as from the 3 appointed day onwards.

Therefore the Council may wish to replicate those conditions or replace them with new
conditions on a sex establishment licence (sexual entertainment venue) which are
consistent with Schedule 3 of the Local Government (Miscellaneous Provisions) Act
1982.

Any conditions that remain on the operators Premises Licence that they and the
Licensing Authority may consider superfluous to retain on the Premises Licence or Club
Premises Certificate can be removed by way of the operator submitting an application
under the minor variations procedure (Section 41A of the Licensing Act 2003).

Objections to an Application

Where it considers an application for the grant, renewal or transfer of a sex
establishment licence the Council should have regard to any observations submitted to it
by the Chief Officer of Police and any other objections that they have received from
anyone else within 28 days of the application having been submitted. Any person can
object to an application, but their objection must be relevant to the reasons that the
Council can refuse a licence application and which have been detailed in paragraph 4.5
of this report. Objectors must give notice of their objection in writing, stating the grounds
on which they are objecting.

If the Council receives a written notice of any objection it will give notice in writing to the
applicant detailing the reasons for the objection before it considers their application. The
Council will not reveal their name or address of the objector to the applicant without the

consent of the objector.

Hearings

The Council will give all applicants the opportunity to appear before and be heard by the
Licensing Committee or Licensing Sub-Committee that will be responsible for



10.2

1.

11.1

12.

12.1

12.2

3.35

determining the application in accordance with paragraph 10(19) of Schedule 3 of the
Local Government (Miscellaneous Provisions) Act 1982, before refusing an application.

Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 does not
make explicit provision for any objectors to be heard at a hearing, but this does not mean
that the Licensing Committee will not hear those objections. Case law on this question
states that while Local Authorities are under no obligation to offer an oral hearing to
objectors, they may do so at their discretion. It should be noted however that the Council
is under a duty to consider any objections made within 28 days of the application being
submitted to it, but has discretion to hear any late objections provided the applicant is
given the opportunity to respond to those objections

Appeals

An applicant may appeal any decision that the Council has made to refuse an application
for the grant, renewal or transfer of a sex establishment licence to a Magistrates Court
unless the application was refused under paragraph 12(3) (c) or (d) of the Local
Government (Miscellaneous Provisions) Act 1982 in which case the applicant can
challenge the decision to refuse by way of a judicial review. The detail of paragraph 12(3)
(c) or (d) is as follows:

(c) That the number of Sex Establishments in the relevant locality at the time the
application is made is equal to or exceeds the number, which the authority
considers appropriate for that locality;

(d) That the grant or renewal of the licence would be inappropriate having regard;
i) to the character of the relevant locality
ii) to the use to which any premises in the locality are put or

iii) to the layout, character or condition of the premises, vehicle, vessel
or stall in respect of which the application is made.

Policy

Although Colchester Borough Council adopted Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982 many years ago, it has never adopted a licensing
policy in respect of the grant of applications for sex establishments, i.e. sex shops and
sex cinemas.

The Councils Licensing Policy made under the Licensing Act 2003 gives advice to
potential applicants the Council’s approach to applications that intend to provide ‘adult’
entertainment involving nudity or striptease. The content of this advice is as follows:

Nudity, Striptease and Sex Related Entertainment

Applicants should clearly specify in their operating schedule whether they propose to
have adult entertainment involving nudity or striptease or any other activity involving full
or partial nudity, e.g. topless waitresses etc, or sex related entertainment such as the
showing of films or other recordings with an 18 restricted category.



3.36

12.3

12.4

12.5

12.6

12.7

13.

Nudity, Striptease and Sex Related Entertainment Policy

(i) Where relevant representations are made, applications involving
nudity or striptease or sex related entertainment, may be granted
subject to reasonable and proportionate conditions being attached to
the grant of a licence that are commensurate to the adult entertainment
offered and which are also considered necessary for the promotion of
the licensing objectives.

This advice and guidance will be for the most part superseded if the Council resolve to
adopt the provisions of Section 27 of the Police & Crime Act 2009 and licence sexual
entertainment venues in accordance with the amendments made to Schedule 3 of the
Local Government (Miscellaneous Provisions) Act 1982.

The Licensing Committee may therefore wish to give its officers a steer towards whether
they want to now have a policy formulated in respect of applications for sex
establishments to include sexual entertainment venues (lap dancing and other relevant
entertainment etc), sex shops and sex cinemas which are all now covered by the
provisions of Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982
and also want the content of that policy might be. Particularly in relation to the question
of the following matters that are reasons to refuse an application for a sex establishment
licence under the Local Government (Miscellaneous Provisions) Act 1982:

(c) That the number of Sex Establishments in the relevant locality at the time the
application is made is equal to or exceeds the number, which the authority
considers appropriate for that locality;

(d) That the grant or renewal of the licence would be inappropriate having regard;
i) to the character of the relevant locality
ii) to the use to which any premises in the locality are put or

iii) to the layout, character or condition of the premises, vehicle, vessel
or stall in respect of which the application is made.

The Home Office Guidance advises that what constitutes ‘relevant locality’ is a matter
for the Council to decide, although the question must be decided on the facts of the
individual location and all applications must still be considered on their individual merits.
Case law has indicated however that the relevant locality does not have to be a clearly
pre-defined area, nor is the Council required to be able to define its precise boundaries.

Therefore the Council would not be prevented from defining the exact area of the
relevant locality, or equally if it so wished, the Council could conclude that it simply refers
to the area which surrounds the premises specified in the application and does not
require further definition.

In any event, such a policy may provide a useful guide to potential applicants about
whether a particular application is likely to be successful or not.

Strategic Plan References
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The new provisions introduced by Section 27 of the Policing & Crime Act 2009 which
amends Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 links
into the Council’s strategic plan for the following criteria:

» Community Safety
» Community Development
Consultation

There is no public consultation required for the Council to resolve to adopt Schedule 3 of
the Local Government (Miscellaneous Provisions) Act 1982 as amended by the
provisions of Section 27 of the Policing & Crime Act 2009, but it would be required to
undertake a consultation with ‘local people’ if it decides not to adopt the amendments to
Schedule 3 within one year of the provisions coming into force as from the 6 April 2010
so as to determine whether or not the Council should adopt those provisions. In this
context, ‘local people’ is defined as anyone who lives or works in the Borough of
Colchester.

Publicity Considerations

If the Council resolves to adopt the amendments to Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982 it must publish a notice that it has passed a
resolution that it is adopting the amendments made by paragraph 2(2) of Schedule 3 to
the Policing & Crime Act 2009 Act for two consecutive weeks in a local newspaper that is
circulated in their area. The first publication shall not be later than 28 days before the day
specified in the resolution for the provisions to come into force in the local authority’s
area. The notice should state the general effect of Schedule 3.

The existing lap dancing club in Colchester which provides regular relevant
entertainment as defined by the new provisions and which will need to apply for a sex
establishment licence if those provisions are adopted by the Council, is aware that the
provisions have come into force and has made regular enquiries with licensing officers
as to whether or not the Council will be adopting these provisions. The licence holders
for the club have therefore been sent a copy of this report for their information and
guidance and have also been advised that the Licensing Committee will be considering
this question and may be making a recommendation to full Council that it resolves to
adopt the new provisions.

Financial Implications

There will be costs to the Council in resolving to adopt the amended provisions to
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982. These costs
will include considerable officer time in preparation of reports, forms and notices, dealing
with enquiries and applications in relation to this adoption and a substantial amount of
additional officer time if the Licensing Committee determine that it requires the
formulation of a written policy in regards to how the Council will consider applications for
the grant of a sex establishment licence for sexual entertainment venues, sex shops and
sex cinemas. Such a policy would also be subject to public consultation.

A significant additional expenditure will be required to advertise in a local newspaper any
resolution that the Council may make in regards to the adoption of the amendments to
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 as introduced
by Section 27 of the Policing & Crime Act 2009.

10



16.3

17.

171

17.2

18.

18.1

19.

19.1

20.

20.1

21

211

There is also a potential cost to the Council in an applicant appealing a refusal of an
application for the grant of a sex establishment licence to the Magistrates Court, or in
their seeking to judicially review the Licensing Authority’s decision in respect of any
refusal made under paragraph 12(3) (c) or (d) of Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982. The cost of any such successful appeal or judicial
review could be awarded against the Council.

Equality, Diversity and Human Rights Implications

If adopted, the Transitional Order will allow the Council to refuse an application for a sex
establishment licence (sexual entertainment venue) whether it is from an existing
operator or a new applicant, on one or more grounds which are set out in paragraph 12
of Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982. When
making such a decision, the Council must take into account any rights the existing
operators may have under Article 1, Protocol 1 of the European Convention on Human
Rights,(which entitles every person to the peaceful enjoyment of their possessions) and
Article 10 (freedom of expression).

All other equality and diversity matters will have been considered when the Policing and
Crime Act 2009 was passed by Parliament and by the Home Office when issuing its
guidance to Local Authorities, existing operators and new applicants entitled ‘Sexual
Entertainment Venues’, guidance for England and Wales.

Community Safety Implications

The adoption by the Council of the amendments made to Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982 as introduced by Section 27 of the
Policing & Crime Act 2009 will enhance community safety in regards to how and what the
Council is able to consider when determining applications which wish to provide relevant

entertainment at sexual entertainment venues and will also allow ‘local people’ to have a
greater input into this process than the Licensing Act 2003 currently allows for.

Health and Safety Implications

Not applicable within the context and recommendations of this report.

Risk Management Implications

All risk management implications are outlined in paragraphs 14.1 and 16.2 of this report.
Recommendations

The recommendations made to the Licensing Committee are those shown under
paragraphs 1.1, 1.2 and 1.3 of this report.

Background Papers

Home Office Guidance document for England and Wales entitled ‘Sexual Entertainment

11
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MINISTERIAL FOREWORD

In September 2008, the previous Home Secretary
announced the Government's intention to give local people
greater say over the number and location of lap dancing

clubs in their area. This followed-a consultation with local

authorities which highlighted concerns that existing
legislation did not give communities sufficient powers to control where lap

dancing clubs were established.

In order to address these concerns, section 27 of the Policing and Crime Act
2009 reclassifies lap dancing clubs as sexual entertainment venues and gives

local authorities in England and Wales the power to regulate such venues as

..-sex-establishments under Schedule 3 to-the Local Government « = s Lo s e

(Miscellaneous Provisions) Act 1982.

These new measures, which take effect on 6th April 2010 in England and on
8th May in Wales, will, if adopted by local authorities, give local people a
greater say over where and how many lap dancing clubs open and operate in
their neighbourhoods.

These are important reforms to further empower local communities and the
purpose of this guidance is to provide advice to local authorities, operators,
local people and other interested parties on the new measures introduced by
section 27 and the associated secondary legislation.

Alan Campbell

(ldtn (oo bell

Parliamentary Under-Secretary of State for Crime Reduction

March 2010
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INTRODUCTION
Defin_itions

1.1 in this guidance —
- The "2009 Act” means the Policing and Crime Act 2009
The “1982 Act” means the Local Government (Miscellaneous
Provisions) Act 1982
The “2003 Act” means the Licensing Act 2003
“Section 27" means section 27 of the Policing and Crime Act 2009
“Schedule 3" means Schedule 3 to the Local Government

(Miscellaneous Provisions) Act 1982

e Policing and Crime At 2000 i

1.2  Section 27 infroduces a new category of sex establishment called
‘sexual entertainment venue’, which will allow local authorities to

regulate iap dancing clubs and similar venues under Schedule 3.

1.3  Section 27 gives local authorities more powers to control the number
and location of lap dancing clubs and similar venues in their area.
These powers are not mandatory and will only apply where they are
adopted by local authorities. Where adopted, these provisions wilt allow
local authorities to refuse an application on potentially wider grounds
than is permitted under the 2003 Act and will give local people a
greater say over the regulation of lap dancing clubs and similar venues

in their area.
The Guidance
1.4  The guidance is provided for local authorities carrying out their

functions under Schedule 3, as amended by section 27. It will also be

of use to operators, the police and the general public.

16



1.5

1.6

1.7

1.8

Interpretation of the relevant primary and secondary legislation is
ultimately a matter for the courts. However, local authorities are
encouraged to have regard to the guidance when exercising their
functions (although there is no statutory requirement to do so) in order

to promote best practice and consistency across England and Wales.

The guidance is composed of 3 sections. Section 2 focuses on the
2009 Act and the definition of ‘sexual entertainment venue’. Section 3
provides an explanation of the meaning and effect of Schedule 3 to the
1982 Act and section 4 provides guidance on the transitional provisions
as set out in the transitional orders: The Policing and Crime Act 2009
(Commencement No.1 and Transitional and Saving
Provisions)(England) Order 2010 and the Policing and Crime Act 2009

-.{Consequential Provisions )(England).Order.2010.and any-equivalent - .o

orders made by Welsh Ministers in respect to Wales.

Apart from extending the scope of the 1982 Act to cover the licensing
of sexual entertainment venues and removing the sex encounter
establishment category in those local authority areas that adopt the
new provisions, the 2009 Act and the associated secondary legislation

makes only minor changes to the operation of Schedule 3.

Section 27 of, and Schedule 3 to, the 2009 Act come into force in
England on 6" April as does the Policing and Crime Act 2009
(Consequential Provisions) (England) Order 2010. In Waieé, the
equivalent provisions come into force on gh May 2010.

17



POLICING AND CRIME ACT 2009

Meaning of Sexual Entertainment Venue

2.1

2.2

- ff-must reasonably -be-assumed-fo-be provided solely-or-principally. for..on v i

2.3

2.4

Paragraph 2A of Schedule 3 as inserted by section 27 sets out the
meaning of a ‘sexual entertainment venue' and ‘relevant entertainment’
for the purposes of these provisions. A sexual entertainment venue is
defined as “any premises at which relevant entertainment is provided
before a live audience for the financial gain of the organiser or the

entertainer.”

The meaning of 'relevant entertainment’ is “any live performance or live

display of nudity which is of such a nature that, ignoring financial gain,

the purpose of sexually stimulating any member of an audience
(whether by verbal or other means}.” An audience can consist of just
one person (e.g. where the entertainment takes place in private
booths).

While focal authorities should judge each case on its merits, we would
expect that the definition of relevant entertainment would apply o the

following forms of entertainment as they are commonly understood:

e Lap dancing

e Pole dancing
+ Table dancing
o Strip shows

¢ Peep shows

¢ live sex shows

The above list is not exhaustive and, as the understanding of the exact
nature of these descriptions may vary, should only be treated as
indicative. Uitimately, decisions to licence premises as sexual
entertainment venues shall depend on the content of the entertainment

provided and not the name it is given.

18



2.5

For the purposes of these provisions a premises includes any vessel,
vehicle or stall but does not include a private dwelling to which the

public are not admitted.

Nudity

2.6

principally. for.the purpose.of sexually stimulating any.memberofthe. oo

2.7

't is important to note that although the definition of relevant
entertainment makes reference to a ‘live display of nudity’, the mere
fact that there is a display of nudity does not mean that a sex
establishment licence will necessarily be required. For example, if the
display forms part of a drama or dance performance in a theatre, in

most cases it cannot reasonably be assumed to be provided solely or
audience.

Paragraph 2A(14) of Schedule 3 sets out the definition of a 'display of
nudity’. In the case of a woman, it means exposure of her nipples,
pubic area, genitals or anus and, in the case of a man; it means

exposure of his pubic area, genitals or anus.

The Organiser

2.8

2.9

The relevant entertainment must be provided for the financial gain of
the ‘organiser’ or ‘entertainer’. The ‘organiser’ means any person who
is responsible for the organisation or management of the relevant
entertainment or the premises at which the relevant entertainment is
provided. In most circumstances, this will refer to the manager of the
premises, but could also refer someone who is responsible for
organising the relevant entertainment on behalf of the persons

responsible for the management of the premises.

The ‘organiser’ must be someone who is in a position of responsibility
over the provision of the relevant entertainment and should not be
interpreted to mean a member of staff who is merely employed to work

during the provision of relevant entertainment. It is only necessary for
8
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one person to hold a sexual entertainment venue licence for premises,
even if there is more than one person who is responsible for the
organisation or management of the relevant entertainment or the

premises.
Spontaneous Entertainment

2.10 _Where activities that would otherwise be considered to involve the
provision of relevant entertainment take place, but are not provided for
the financial gain of the organiser or entertainer, such as a
spontaneous display of nudity or a lap dance by a customer or guest,
the premises will not be considered a sexual entertainment venue by

virtue of those circumstances alone. This is because the relevant

oomgntertalnment. must-be provided for the financial gain.of the organiser ... ... .

or entertainer. However, it should be noted that an organiser may be
considered fo have provided the entertainment where he has permitted

the activity to take place, whether expressly or impliediy.
P_remises that are not sexual entertainment venues

2.11 Paragraph 2A(3) of Schedule 3 sets out those premises that are not

sexual enlertainment venues. These are:

¢ sex shops and sex cinemas (which are separately defined in
Schedule 3 to the 1982 Act);

* premises which provide relevant entertainment on an infrequent
basis. These are defined as premises where-
a) no relevant entertainment has been provided on more than 11
occasions within a 12 month period;
b) no such occasion has begun within a period of one month
beginning with the end of the previous occasions; and
¢) no such occasion has lasted longer than 24 hours.

» other premises or types of performances or displays exempted by

an order of the Secretary of State.

2.12 Premises which provide relevant entertainment on an infrequent basis

will continue to be regulated under the 2003 Act, insofar as they are

20



providing regulated entertainment under that Act, either by virtue of a
premiseé licence or club premises certificate issued under Part 3 or
Part 4 or a temporary events notice issued under Part 5 of that Act.
Any premises that provide relevant entertainment on more occasions,
more frequently or for a longer period of time than is permitted under
the exemption will be operating as a sexual entertainment venue and
will have committed an offence under Schedule 3 unless they hold a
sexual entertainment venue licence or the local authority has waived

the requirement for such a licence.

Amendments to the Licensing Act 2003

213
st premises for which-a sexual entertainment venue licence is required-or: v v s

2.14

2.15

Scheduie 7 to the 2009 Act amends the 2003 Act to ensure that

held (or for which the requirement has been waived under paragraph 7
of Schedule 3 to the 1982 Act) do not also require a premises licence,
club premises certificate or temporary events notice in order to provide
relevant entertainment. This is because such entertainment is
expressly excluded from the definition of regulated entertainment found
in the 2003 Act. However, if the premises also carry on other
licensable activities (e.g. the sale of alcohol or the provision of
regulated entertainment that is not relevant entertainment), they will
nevertheless continue to require a premises licence, club premises
certificate or temporary events notice under the 2003 Act for those
other activities, subject to any exceptions contained in that Act.

In practice, this will mean that the vast majority of lap dancing clubs

- and similar venues will require both a sexual entertainment venue

licence for the provision of relevant entertainment and a premises
licence or club premises certificate for the sale of alcoho! or provision
of other types of regulated entertainment not covered by the definition

of relevant entertainment.

Live music or the playing of recorded music which is integral to the
provision of relevant entertainment, such as lap dancing, for which a

sexual entertainment licence is required, is specifically excluded from
10
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2.16

e SUChvenues. .

the definition of regulated entertainment in the 2003 Act. Therefore, a
sexual entertainment venue will not require a premises licence or club
premises certificate just because it plays recorded music for a
performer to dance to. (Nor will providing entertainment facilities for the
purposes of the provision of relevant entertainment be regulated
entertainment.under the 2003 Act).

Premises which fall under the exemption created for infrequent
entertainment do not require a sexual enterlainment venue licence but
will instead neéd an appropriate authorisation under the 2003 Act, for
example, to cover the performance of dance. The exemption from
requirements of the 2003 Act for live music or the playing of recorded

music which is integral to relevant entertainment does not apply to

Consultation with Local People

2.17

2.18

2.19

2.20

If a local authority has not made a resolution to adopt the provisions
infroduced by section 27 within one year of it coming into force it must,
as soon as is reasonably practicable, consult local people about

whether they should make such a resolution,

The purpose of this duty is to ensure that local authorities consider the
views of local people where, for whatever reason, they have not

adopted the provisions.

This duty should be seen to be an extension to existing general duties
on local authorities to consult and involve local people when exercising

their functions.

The 2009 Act is not prescriptive about how local authorities should
consult with local people in order to comply with this duty. Local
authorities have extensive experience of engaging with focal people
and will know what works best in their individual areas. Clearly, the
Secretary of State expects that any consultation exercise carried out

under this duty will be fair and meaningful. Local authorities should
11
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2.21

2.22

seek to make any relevant information available to local people in order
to inform their understanding and publish the outcomes of the

consultation on the internet.

In practice, local authorities may decide to consult local people on this
matter. when they consult and involve local people on broader local
priorities and crime and disorder or anti-social behaviour priorities as
part of their work to develop Local Area Agreements/Local Delivery
Agreements and crime and disorder strategies, as required under
various existing duties, including, section 138 of the Local Government

and Public Involvement in Health Act 2007 and regulation 12 of the

Crime and Disorder (Formulation and Implementation of Strategy)
Regulations 2007. This will ensure that consultations are not onerous
nd.form.part.of the ongoing engagement with local.communities..

undertaken by all local authorities.

For the purposes of this duty ‘local people’ are defined as anyone who

lives or works in the local authority area.

12
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SCHEDULE 3 TO THE LOCAL GOVERNMENT
(MISCELLANEOUS PROVISIONS) ACT 1982

The Appropriate Authority

- 3.1

{b} the council of a London borough; and
“(6) the Commmon Cotincil of the City of London:

The appropriate authority is résponsible for determining applications for
sex establishment licences. For the purposes of the 1982 Act
‘appropriate authority’ means the local authority which passed a
resolution under section 2 of that Act to adopt Schedule 3 in their area.
‘L.ocal authority’ means—

(a) the council of a district (including a unitary County Council) or, in

Wales, the principal council*;

Committee or Sub-Committee

3.2

3.3

Functions under Schedule 3 are the responsibility of the full council of
the appropriate authority, as defined above. Under section 101 of the
Local Government Act 1972, local authorities may arrange for the
discharge of these responsibilities by a committee or sub-committee of

the appropriate authority.

An authority may delegate its functions to those who sit on its licensing
committee set up to discharge licensing functions under the 2003 Act.
However, when dealing with an application for a sex establishment
licence, the members of the committee would not be acting as the
licensing committee under the 2003 Act and would instead be

exercising their functions under Schedule 3.

! See section 2 of the 1982 Act. Section 17 of the Local Government (Wales) Act 1994
provides that legislative references to district councils are to be interpreted as references to
principal councifs in Wales. Unitary County Councils have all the functions and powers of
district councils.

13
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Adopting the Provisions

3.4  Section 27 comes into force on 6" April 2010 in England and 8" May in
Wales”. On or following this date local authorities may resolve to adopt
Scheduie 3 to the 1982 Act as amended by the 2009 Act so that it has

effect in their area.

3.5  Although many local authorities will have already adopted Schedule 3
to the 1982 Act for the licensing of sex shops and sex cinemas, a
further resolution is necessary before the provisions introduced by
Section 27 will have effect in the local authority area. However, where
a local authority has not resclved to adopt Schedule 3 to the 1982 Act
before the coming into force of Section 27, the amendments made to

Schedule 3.by section.27 will.apply. automatically if-a.resolution to.
adopt Schedule 3 is made subsequently (see Schedule 3 to the 2009
Act).

3.6 The procedure for local authorities to adopt Schedule 3 as amended by
section 27 is set out is section 2 of the 1982 Act. Firstly, the local
authority must pass a resolution specifying that Schedule 3 or, in the
case of an authority where Schedule 3 is already in force, the
amendments made by section 27 to ihat Schedule, shali apply to their
area and the day on which it or they shall come into force in the area.
The specified day must be more than one month after the day on which

the resolution was passed.

3.7  The local authority shall publish notice that they have passed a
resolution under section 2 of the 1982 Act or (in cases where Schedule
3 is already in force but the local authority is adopting the amendments
made by section 27) paragraph 2(2) of Schedule 3 to the 2009 Act for
two consecutive weeks in a local newspaper that is circulated in their
area. The first publication shall not be later than 28 days before the day

specified in the resolution for the provisions to come into force in the

* Section 27 {11) was brought into force on 2nd March 2010 but only for the purpose of

making the transitional orders.
14
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3.8

local authority’s area. The notice should state the general effect of
Schedule 3.

While there is no statutory duty to do so, prior to deciding whether to
pass a resolution, local authorities may, as a matter of good practice,
wish to seek the views of local people and businesses. The Secretary
of State also encourages local authorities to engage with known sexual
entertainment venues at the earliest possible opportunity once a
decision to adopt the provisions has been made, to ensure affected
businesses are aware of what action they will need to take in order to

comply with the new regime.

Requirement for a Sex Establishment Licence

3.9

3.10

Any person wishing to operate a sex establishment as defined by
Schedule 3 requires a sex establishment licence, unless the

requirement for a licence has been waived by the appropriate authority.

An applicant can apply for a waiver either as part of the application for
a licence or separately. The local authority can grant a waiver if they
consider that to require a licence would be unreasonable or
inappropriate. Where a waiver is granted the appropriate authority
should inform the applicant that a waiver has been granted. The waiver
may last for such a period that the appropriate authority think fit, but
can be terminated by the appropriate authority at any time with 28 days

nofice.

Premises that are deemed to be Sexual Entertainment Venues

3.11

Paragraph 27A of Schedule 3 deems premises with licences to operate
as sexual entertainment venues to be sexual entertainment venues
whilst their licence remains in force, irrespective of how frequently they
are or have been providing relevant entertainment. This remains the
case even if premises operate within the exemption for infrequent

events.
15
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3.12 K an operator with a sexual entertainment venue licence is operating
within the exemption for infrequent events and no longer wants their
premises to be treated as a sexual entertainment venue (e.g. because
they are no longer operating as a iap dancing club) they may write to
the relevant local authority to request that their licence be cancelled.
Upon receiving such a request from a licence-holder a local authority

must cancel the licence in question.
Notices
3.13 Applicants for a sex establishment licence must give public notice of

the application by publishing an advertisement in a local newspaper
that is circulated in the local authority area no later than 7 days after

-the datedhe application-is:made: .

3.14  Where the application relates to premises, a notice should also be
displayed on or near the premises in a place where it can be
conveniently read by members of the public. The notice should be
displayed for a period of 21 day beginning with the date the

applications was made.

3.15  All notices should be in the form prescribed by the appropriate authority
and identify the premises or, if the application relates to a vehicle,

vessel or stall, specify where it will be used as a sex establishment.

3.16 There are similar notification requirements for applications made under
the 2003 Act. Where an applicant is making an application under both
Schedule 3 and the 2003 Act at the same time they may wish {o

combine these requirements where permitted.
Application Forms

3.17 Unlike the 2003 Act there is no prescribed application form for an
application made under Schedule 3 to the 1982 Act. However, the
application must be in writing and contain the details set out in

paragraph 10 of Schedule 3 along with such other details as the
16
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appropriate authority may reasonably require. Local authorities must
provide for applications to be made electronically and may produce and
publish recommended application forms for sex establishment licences

setting out all the details required.
Single Point of Contact

3.18 Following amendments to sub-paragraph 10(14) made by the Provision

of Services Regulations 2009, where an application for the grant,

renewal or transfer of a licence is made by means of a relevant
efectronic facility it will be the responsibility of the appropriate authority
to send a copy of an application to the chief officer of police, not later
than 7 days after the date the application is received.

Where an application is made by any other means the responsibility to
send a copy of the application to the chief officer of police within 7 days
of the application being made will remain the responsibility of the

applicant.

3.20 For the purpose of Schedule 3 a relevant electronic facility means the
electronic assistance facility referred to in regulation 38 of the Provision
of Services Regulations 2009 or any facility established and maintained
by the appropriate authority for the purpose of receiving applications

under this Schedule electronically.
Fees

3.21 Schedule 3 to the 1982 Act states that an application for the grant,
renewal, variations or transfer of a sex establishment licence shall pay
a reasonable fee determined by the appropriate authorities, but does

not expand on what would be considered to be reasonable.

3.22 However, local authorities should have regard te the following

documents when determining their fee: The European Services

17
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Directive: Guidance for Local Authorities® and LACORS Guidance on
the impact of the Services Directive on councils setting and

administering local licence fees within the service sector.*

Objections

3.23 When considering an application for the grant, renewal or transfer of a
licence the appropriate authority should have regard to any
observations submitted to it by the chief officer of police and any

objections that they have received from anyone else within 28 of the
application. Any person can object to an application but the objection
should be relevant to the grounds set out in paragraph 12 for refusing a
licence. Objections should not be based on moral grounds/values® and

{ocal.authorities. should not.consider.objections:that are. not relevant o,

the grounds set out in paragraph 12. Objectors must give notice of their

objection in writing, stating the general terms of the objection.

3.24  Where the appropriate authority receives notice of any objection the
authority shall, before considering the application, give notice in writing
of the general terms of the objection to the appiicant, However, the
appropriate authority shall not without the consent of the person

making the objection reveat their name or address to the applicant.
Hearings

3.25 Under paragraph 10(19) of Schedule 3, before refusing an application,
all applicants should be given the opportunity to appear before and be
heard by the local authority committee or sub-committee that is

responsible for determining the application.

3.26 Schedule 3 does not make explicit provision for objectors to be heard,
but this does not mean that such hearings cannot take place. Rather,

case law on this matter states that while local authorities are under no

* http:/iwww.berr.qov.uk/files/file50026.pdf

* www.lacors.gav.uk

® R v Newcastle upen Tyne City Council ex parte The Christian Institute {20011 B.L..G.R. 165
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obligation to offer an oral hearing to objectors, they may do so at their
discretion. Although a local authority is under a duty to consider any
objections made within 28 days of the application, it has discretion o
hear later objections provided the applicant is given the opportunity to

deal with those objections.®
Refusal of a Licence

3.27 Paragraph 12 of Schedule 3 sets out the grounds for refusing an
application for the grant, renewal or transfer of a licence.

A licence must not be granted:
(a) to aperson under the age of 18;

Loo(b) o

ing dis

person having had a previous licence revoked in the area of the
appropriate authority within the last 12 months;

(c) to a person, other than a body corporate, who is not resident in an
EEA State or was not so resident throughout the period of six
months immediately preceding the date when the application was
made; or

(d) to a body corporate which is not incorporated in an EEA State; or

(&) toa person' who has, within a period of 12 months immediately
preceding the date when the application was made, been refused
the grant or renewal of a licence for the premises, vehicle, vessel
or stall in respect of which the application is made, unless the

refusal has been reversed on appeal.

3.28 A licence may be refused where:

{a) the applicant is unsuitable to hold the licence by reason of having
been convicted of an offence or for any other reason;

(b) if the licence were to be granted, renewed or transferred the
business to which it relates would be managed by or carried on for
the benefit of a person, other than the applicant, who would be
refused the grant, renewal or transfer of such a licence if he made

the application himself;

¢ R v Plymouth City Council v Quietlynn [1998] Q.B. 114.
19
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(c) the number of sex establishments, or of sex establishments of a
particular kind, in the relevant locality at the time the application is
determined is equal to or exceeds the number which the authority
consider is appropriate for that locality;

(d) that the grant or renewal of the licence would be inappropriate,
having regard—

(i) tothe character of the relevant locality; or

(ii) to the use to which any premises in the vicinity are put; or

(iii) to the layout, character or condition of the premises, vehicle,

vessel or stall in respect of which the application is made.

3.29 A decision to refuse a licence must be relevant to one or more of the

above grounds.

3.30  When determining a licence application, the local authority must have
regard to any rights the applicant may have under Article 10 (right to
freedom of expression) and Article 1, Protocol 1 (protection of property)

of the European Convention on Human Rights.”

3.31 The Provision of Services Regulations 2009* amended Schedule 3 to
the 1982 Act to state that, if having considered a‘n application for the
grant, renewal or transfer of a licence, the appropriate authority
decides to refuse it on one or more of the above grounds, it must

provide the applicant with reasons for the decision in writing.
Relevant Lodaiity

3.32 Paragraph 12(3)(c) and 12(3)(d) of Schedule 3 allow appropriate
authorities to refuse applications on grounds related to an assessment
of the “relevant locality”. A licence can be refused if either, at the time
the application is determined the number of sex establishments, or sex
establishments of a particular kind, in the relevant locality is equal to or
exceeds the number that the authority considers appropriate for that

locality; or that a sex establishment would be inappropriate having

" Belfast City Council v Miss Behavin' Ltd (Northern ireland) (2007) [2007}] UKHL 19

® Regulation 47 '
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regard to the character of the relevant locality, the use to which any
premises in the vicinity are put or the layout, character or condition of

the premises. Nil may be the appropriate number.

3.33 Schedule 3 fo the 1982 Act does not define “relevant locality” further
than to say that:
(a) inrelation to premises, it is the locality where they are situated;
and
(b) in relation to a vehicle, vessel or stall, any locality where it is

desired to use it as a sex establishment,

3.34 Clearly, the decision regarding what constitutes the ‘relevant locality’ is
a matter for the appropriate authority. However, such gquestions must
-.-be.decided

facts.of the.individual:application.’

3.35 Therefore, it is reasonable and potentially useful to future applicants,
for a focal authority to decide in advance of receiving any applications
that certain areas are, or are not, appropriate jocations for a sex
establishment or a particular number of sex establishments.
Nevertheless, all applications must be considered on their individual

merits.

3.36  When considering a particular application case law has indicated that
the relevant locality does not have to be a clearly pre-defined area nor
are local authorities required fo be able to define its precise
boundaries. Therefore, while a local authority is not prevented from
defining the exact area of the relevant locality, it is equally free to
conclude that it simply refers to the area which surrounds the premises
specified in the application and does not require further definition.
Nevertheless a local authority’s view of what constitutes a locality could
be open to challenge if they took a completely unreasonable view of
the area covered, for example, by concluding that two sex
establishments 200 miles away from one another were in the same

"SeeRv Peterborough City Councit ex parte Quietlynn 85 L.G.R. 248 for further guidance.
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3.37

3.38

locality. Case law also indicates that a relevant locality cannot be an

entire local authority area or an entire town or city.'”

Once the appropriate authority has determined the relevant locality, it
should seek to make an assessment of the ‘character’ of the relevant
locality and how many, if any, sex establishments, or sex
establishments of a particular kind, it considers appropriate for that

relevant focality.

Section 27 amends paragraph 12(3)(c) of Schedule 3 to allow locat

‘authorities to determine an appropriate number of sex establishments

of a particular kind. In practice, this means that the appropriate
authority may, for example, decide that a particular locality is suitable

..for-a.sex shop but is not suitable for-a.sexual entertainment.venue or. ...

vice versa.

Licence Conditions

3.39

3.40

Once the appropriate authority has decided to grant a licence they are
able to impose terms, conditions and restrictions on that licence, either
in the form of conditions specific to the individual licence under
paragraph 8 of Schedule 3 or standard conditions applicable to all sex
establishments, or particular types of sex establishments, prescribed
by regulations made by the appropriate authority under paragraph 13
of Schedule 3.

Paragraph 13 provides examples of the matters that standard
conditions may address which include but are not restricted to:

+ The hours of opening and closing

» Displays and advertisements on or in sex establishments

» The visibility of the interior of a sex establishment to passers-by

e Any change of use from one kind of sex establishment to another

" R v Peterborough City Council ex parte Quietlynn 85 L.G.R. 249
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3.41  Where the appropriate authority decides to produce standard
conditions under paragraph 13 they will apply to every licence granted,
renewed or transferred by the authority unless they have been

expressly excluded or varied.

3.42 Most sexual entertainment venues will require a 2003 Act licence as
well as a sex establishment licence. Where this is the case, local
authorities should avoid duplicating licence conditions and should
ensure that conditions imposed on the each licence are relevant o the
activities authorised by that licence. For example, conditions relating to
the sale of alcohol should only appear on a premises licences or clubs
premises certificate and should not be imposed on sexual

entertainment venue licence. Likewise, conditions relating the

.. provisions.of relevant entertainment should appear.on the sexual

entertainment venue licence and not a premises licence or club
premises certificate. Local authorities should also avoid imposing

conditions on either licence that are contradictory.
Duration of Licences
3.43 Licences for sex establishments can be granted for up to one year.

Appeals

3.44 In the event that the appropriate authority refuses an application for the
grant, renewal or transfer of a. sex establishment licence the applicant
may appeal the decision in a magistrates’ court, unless the application
was refused under 12(3)c) or (d), in which case the applicant can only

challenge the refusal by way of judicial review.
Licensing Policies

3.45 While local authorities are not required to publish a licensing policy
relating to sex establishments they can do so if they wish as long as it
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does not prevent any individual application from being considered on

its merits at the time the application is made."

3.46 A licensing policy for sex establishments might include statements
about where local authorities are likely to consider to be appropriate or
inappropriate locations for such venues.. This could be set out in
general terms by reference to a particular type of premises, such as a
school or place of worship, or more specifically, by reference {o a

defined locality.

3.47 Local authorities could also use a licensing policy to indicate how many

sex establishments, or sex establishments of a particular kind, they

consider to be appropriate for a particular {ocality.

3.48 Local authorities can also produce different policies or a separate set of
| criteria for different types of sex establishments. This might be
appropriate to reflect distinctions between the operating requirements
of different sex establishments or the fact that the location that a local
authority considers appropriate for a sex shop may be different to that

of a sexual enfertainment venue.

Offences

3.49 The offences under Schedule 3 are set out in paragraphs 20 to 23 of
| that Schedule and include:
+ knowingly causing or permitting the use of any premises as a sex
establishment without a licence; |
» being the holder of a licence, knowingly employing a person in a
sex establishment who is disqualified from holding a licence;
¢ being the holder of a licence, knowingly contravenes, or without
reasonable excuse knowingly permits the contravention of, a term,
condition or restriction specified in a licence; _
» being the servant or agent of the holder of a licence, without
reasonable excuse knowingly contravenes, or without reasonable

" R v Peterborough City Councit ex parte Quietlynn Ltd (1986) 85 LGR 249
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excuse knowingly permits the contravention of, a term, condition or
restriction specified in a licence;

¢ being the holder of a licence, without reasonable excuse knowingly
permits a person under the age of 18 to enter the establishment

* being the holder of a licence, employs a person known to them to
be under 18 years of age in the business of the establishment.

3.50 A person guilty of any of the above offences is liable on summary

conviction {o a fine not exceeding £20,000.

3.51 ltis also an offence for the holder of a licence, without reasonable
excuse to fail to exhibit a copy of the licence and any standard

conditions applicable to the licence in a suitable place as specified in

~the licence. A.person.guilty to.this offence shall be:liable on.summary.. ...

conviction to a fine not exceeding level 3 on the standard scale.
Provisions Relating to Existing Premises

3.52 Where a local authority resolves that Schedule 3 apply in their area
having not previously made such a resolution, paragraphs 28 and 29
will have effect for the purpose of sex shop, sex cinemas and hostess
bars, but will not have effect for the purpose of sexual entertainment
venues. The transitional provisions relating to sexual entertainment

venues are explained in part 4 of this guidance.
The Services Directive

3.63 Schedule 3 to the 1982 Act constitutes an authorisation scheme under
Article 9 of the EU Services Directive 2006/123/EC (“the Directive”)
which was implemented in the UK by the Provision of Services
Regulations 2009 ("2009 Regulations”), which came into force on 28th
December 2009. Local authorities must ensure they comply with the

Regulations when applying the licensing provisions in Schedule 3.

3.64 The Department of Business, Innovation and Skills (BIS) has produced

guidance for both businesses and local authorities to assist in
25
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3.55

understanding the impact of the Directive and 2009 Regulations and

what service providers and relevant authorities must do in order to

comply. Both guidance documents can be found on the BIS website:

hitp://www.berr.gov.uk/whatwedo/europeandtrade/europe/services-

directive/page9583.himl

In particular, the 2009 Regulations may affect the way in which local
authorities set application fees, process applications and grant

licences.
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TRANSITIONAL PROVISIONS

4.1  This section provides guidance on the transitional provisions as set out
in the Policing and Crime Act 2009 (Commencement No. 1, and
Transitional and Saving Provisions)(England) Order 2010 (“the
Transitional Order”) and the Policing and Crime Act 2009
(Consequential Provisions)(England) Order 2010 (‘the Consequential
Order”} and the equivalent orders made by Welsh Ministers for Wales.

Transitional Period

4.2 The ‘transitional period’ will last for 12-months beginning with the date
that the local authority resolves that Schedule 3 as amended by the
e 2000-Act Will-come dnto-force-in-their-area-(‘the st appointed-day’): Six- s
months following the 1st appointed day will be known as the ‘2nd
appointed day’ and the day on which the transitional period ends will be
known as the ‘3rd appointed day’.

4.3  The appointed days will vary across local authority areas depending on
when individual local authorities resolve that the provisions will come

into force in their area.
Existing Operators

4.4  To allow time to comply with the new regime, existing operators, who,
immediately before the 1st appointed day, have a 2003 Act licence and
lawfully use premises as a sexual entertainment venue under that
licence or are undertaking preparatory work to use the venue in that
way will be allowed to continue to provide relevant entertainment until
the 3rd appointed day or the determination of any application they have
submitted before that time (including any appeal against the refusal to

grant a licence), whichever is later.
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4.5

“Preparatory work” refers to work carried out by an operator, such as a
refurbishment or refit, in order that they can use the premises as a
sexual entertainment venue in the future. The operator will have been
granted a 2003 Act licence before the 1% appointed day but will not
have used the premises as a sexual entertainment venue by that date.
It is likely that such operators will be known to a local authority.
However, where a dispute arises between a local authority and an
licence-holder over whether the licence-holder gualifies as an existing
operator by virtue of this provision the local authority will need to seek
evidence from the licence-holder to demonstrate that they clearly
intended to operate a sexual entertainment venue in the future and

work had been done to achieve this end.

For the purposes.of-the Transitional Order.a."2003 'Act.Licence’means ... ..o i il

a premises licence or club premises certificate under which it is lawful

to provide relevant entertainment.

New Applicants

4.7

New applicants are people who wish to use premises as a sexual
entertainment venue after the 1st appointed day but do not already
have a premises licence or ciub premises certificate to operate as such
under the 2003 Act or do have such a licence but have not taken any
steps towards operating as such. After the 1st appointed day new
applicants will not be able to operate as a sexual entertainment venue

until they have been granted a sexual entertainment venue licence.

Determining Applications Received On or Before the 2nd Appointed Day

4.8

Applicants will be able to submit their application for a sexual
entertainment venue from the 1st appointed day onwards.
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4.9

4.10

As the appropriate authority is able to refuse applications having regard
to the number of sex establishment they consider appropriate for a
particular locality, all applications made on or after the 1% appointed
day but on or before the 2nd appointed day shall be considered
together. This will ensure that applicants are given sufficient time to
submit their application and all applications received on or before the
2nd appointed day are considered on their individual merit and not on a

first come first serve basis.

No applications shall be determined before the 2nd appointed day.
After the 2nd appointed day the appropriate authority shall decide what -

if any licences should be granted. If a new applicant is granted a

licence it will take effect immediately. If an existing operator is granted

point they will be allowed to continue to operate under their existing

premises licence or club premises certificate.

Determining Applications Received After the 2nd Appointed Day

4.11

412

Applications made after the 2nd appointed day shall be considered
when they are made but only once all applications made on or before
that date have been determined. However, reference to determination
here does not include references to the determination of any appeal

against the refusal of a licence.

As with applications received on or before the 2nd appointed day,
licences granted to new applicants shall take effect immediately and
licences granted to existing operators shall take effect from the 3rd

appointed day or, if later, the date the application is determined.

Outstanding Applications

413

Local authorities should attempt where possible to determine
outstanding applications made under the 2003 Act, which include an

application for the provision of relevant entertainment, before the date
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4.14

that Schedule 3 as amended by the 2009 Act comes into force in their

area.

Where it has not been possible to determine application before the 1st
appointed day, local authorities should advise applicants that they will
need to submit an application for a sex establishment licence as set out
in Schedule 3 if they wish to provide relevant entertainment. From the
1st appointed day onwards outstanding applicants shall be dealt with

as though they are new applicants.

Existing Licence Conditions

4.15

« e cOperators will.contain.conditions that relate expressly and-exclusively to i

In many cases licences granted under the 2003 Act to existing

4.16

417

the provision of relevant entertainment. Such a condition might prohibit
contact between a perforrher and customer during a lap dance. In
these cases, in order to avoid duplication, where conditions on
premises licences or club premises certificates relate only to the
provision of relevant entertainment, they shall be read as if they were

deleted from the 3rd appointed day onwards.

in cases where conditions on a premises licence or clubs premises
certificate are inconsistent with, and less onerous than, the conditions
in the licence granted under the 1982 Act they shall likewise be read as

though they have been deleted.

Where a local authority decides to grant a sex establishment licence to
an existing operator, who is subject to conditions on their existing
premises licence or dub premises certificate that relate expressly to
the provision of relevant entertainment, they may wish to replicate the
existing conditions on the new sex establishment licence if they believe
that the existing conditions are sufficient. However, they could equally
decide o impose new conditions consistent with Schedule 3 if they

believe that new or additional conditions are necessary.
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4.18

Although the Transitional Order does not require redundant conditions
to be physically removed from a premises licence or club premises
certificate, operators and local authorities may agree that this is
desirable in order to clarify the operator's legal obligations. Such
changes can be made via the minor variations procedure under section
41A of the 2003 Act.

ECHR Considerations

4.19

. existing operaiors may have under Article 1, Protosol 1of the

The Transitional Order allows local authorities to refuse applications,

" whether they are from existing operators or new applicants, on one or

more grounds set out in paragraph 12 of Schedule 3. When making
such decisions, local authorities must take into account any rights the

4.20

European Convention on Human Rights (which entitles every person to
the peaceful enjoyment of their possessions) and Article 10 (freedom of

expression).

in light of the leading case of Belfast City Council v Miss Behavin’ Ltd
(Northern Ireland)*? it would be prudent for local authorities to assume
that freedom of expression includes the right to use particular premises
as sexual entertainment venues and that a persdn who is denied the
right to use his premises as a sexual entertainment venue where he
already has a licence to do so under the 2003 Act {(or in future under
the 1982 Act) has been deprived of possessions. (Some Lords did not
decide this point or disagreed that such rights were engaged and
therefore it would still be open to local authorities to argue that such
rights were not engaged in a particular case). However, in any event,
the House of Lords were agreed that such rights would only be
engaged at a low level. This led Lord Hoffman to say that if the local
authority exercises its powers rationally and in accordance with the
purposes of the statutory provisions, it would require very unusual facts
for it to amount to a disproportionate restriction on Convention rights.

212007) UKHL 19
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4.21

Nevertheless, local authorities would be well advised {o consider
whether any interference with the applicant’s rights under Article 10 or
Article 1, Protocol 1 of the European Convention on Human Rights is
necessary and proportionate for the prevention of disorder or crime, for
the protection of health or morals or for the protection of the rights and
freedoms of others or, in the case of Article 1, Protocol 1, can be

justified in the general interest.

Changes to Licensing Policies

422

--—-application-is-likely-to-be successful or-not. o v

‘Many local authorities who have already adopted Schedule 3 will have

published a licensing policy for sex establishments. Such policies may

provide a useful guide to potential applicants about whether a particular

4.23

Upon resolving {o adopt the sexual entertainment venue provisions
introduced by the 2009 Act, local authorities should ensure that their
licensing policies for sex establishments are up to date and reflect the
changes introduced by Section 27. This could mean updating existing
policies or producing a policy specific to regulation of sexual

entertainment venues.

London

Sex Encounter Establishments

4.24 London local authorities which have adopted Schedule 3 to the 1982

Act as amended by the Greater London Council {General Powers) Act
1986 are able to regulate sex encounter establishments. However,
under sub-paragraph 3A(i) premises that hold a premises licence or
club premises certificate for the provision of regulated entertainment or
late night refreshment are not regarded as sex encounter
establishments. This means that, in practice, there are very few, if any,
premises that are licensed as sex encounter establishments.
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4.25

4.26

Therefore, the transitional provisions set out that where a local
authority, which has previously adopted provisions to regulate sex
encounter establishments, passes a resolution to adopt Schedule 3, as
amended by section 27, the existing sex enlcounter establishment

category will be replaced by the new sexual entertainment venue

category.

in these circumstances, an existing sex encounter establishment
licence will be treated as though it had been granted under the new

sexual entertainment venue regime with any terms, conditions and

restrictions carried over.

Hostess Bars

4.27

4.28

The hostess bar category of sex establishment, as introduced by
section 33 of the London L.ocal Authorities Act 2007, is largely
unaffected by the 2009 Act provisions.

In cases where a London local authority has already resolved that the

hostess bar category has effect in their area, they will be able to retain
this category after the amendments made by the 2009 Act have been
adopted and the sex encounter establishment category has been
repealed, subject to the amendments made to Schedule 3 by the 2009
Act. Where London local authorities have not adopted the sexual
entertainment venue provisions, it will still be open for them to resolve
to adopt the hostess bar category after the 2009 Act provisions have

been adopted without having to adopt the sex encounter establishment

category.

Soliciting for Custom

4.29

Under Section 22 of the London Local Authorities Act 2004, as
amended by Section 72 of the London Local Authorities Act 2007, it is
an offence in London to solicit for custom for a sex establishment.
However, paragraph 2A provides a defence if the premises concerned

are licensed under Part 3 of the 2003 Act.
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4.30 When a London local authority resolves to adopt the provisions
introduced by Section 27, it will be a defence if the premises are
licensed as a sexual entertainment venue under Schedule 3 of the
1982 Act or are operating lawfully under a 2003 Act licence during the
transitional period at the time of the alleged offence.
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ANNEX A: GUIDE TO TRANSITIONAL PERIOD AND EXISTING

OPERATORS

4

Appointed Days

\

1st Appointed Day

The day on which the SEV regime
comes into force in a local
authority area and the beginning of
the transitional period

2nd Appointed Day
The day 6 months after the st
appointed day ' '

3rd Appointed Day
The day 6 monihs after the 2nd

Has the local
authority adopted
powers to regulate
SEVs? (Contact
Jocat authority if
uncertain)

SEV licence not
required

Are you an
existing operator?
(See guidance or

contact local
authority if
T uncertain)

want to operate an

SEV licence not
required or see
guide for new
applicants if you

Yes

-

\

appointed day and the end of the
wAransitionalperiod. o e = Doyol wantto: JomAllowad fo:operate
operate a SEV - as a SEV until the
NB: If you are uncertain as to what after the 3rd 3¢ appointed day
dates the appointed days will fall appointed day? under existing
please contact your local authority. authorisation
N . J
\ / Yes o
4 Have you
submitted a SEV

application on or
before the 20

appointed day?
Yes No
O T ()
Apphcation
Al Application considered once
received on or applications
before 2n¢ received on or
appointed day before 2nd
considered appointed day
together have been
\ Y, determined
Granted? Granted?
Yes \ No Yes / \ No
. 4 N .
Can continue to Can continue fo
SEV licence takes operate as an SEV SEV licence takes operate as a SEV
effect on 3rd until the 3rd effect on 3rd until the 3rd
appointed date or appointed day or appointed date or appointed date or
when granted, the application when granted, the application
whichever is later {including any whichever is later {including any
appeal) is appeal) is
determined, determined,
whichever is later whichever is later
. _/ S . AN S
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ANNEX B: GUIDE TO TRANSITIONAL PERIOD AND NEW

APPLICANTS
Has the local
authority adopted

/ \ powers to regulate SEV licence not
. ) . SEVs? {Contact required

Appointed Days local authority if

unceriain)
Tst Appointed Day

The day on which the SEV regime
comes info force in 2 local
authority area and the beginning of

Y

the transiticnal period _Are you an Yes
existing operator?
2nd Appointed Day (See guidance or » See guide for. .
The day 6 months after the st~ |~ ~-GOmtactocal g —exisfing operators -
inted d ~ authority if o

appomted cay uncerain) S '
3rd Appointed Day AN \ S/
..T.he.day.ﬁ months.afier the.2nd-... et b NO‘
-appointed-day-and-the-end-of-the- S T T T 5022
transitional period

NB: If you are uncertain as to what Do you want to > SEViicence not
dates the appointed days wil fall operate an SEV? required ~

please contact your locat authority.

\ J R

Have you
submitted a SEY
application on or

before the 2%

appointed day?
Yes No
Y Y
Application
Al Application considered once
received on or : applications
before 2rd received on or
appointed day before 2nd
considered ‘ appointed day
together have been
determined
- J/ .
Granted Granted
Yes / \ No Yes / \ No
SEV licence takes Appeat decision or SEV licence takes Appeal decision or
effect when reapply for a effect when reapply for a
granted licence granted licence
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Item
@ Licensing Committee 7

Colchester 6 October 2010

—_—

Report of Head of Environmental & Protective Author Simon Harvey
Services = 282701

Title Council’s Response to Home Office consultation document —
‘Rebalancing the Licensing Act’.

Wards All

affected

1.1

2.1

2.2

2.3

3.1

41

4.2

4.3

This report apprises the Licensing Committee of the Councils response to
the Home Office consultation document entitled ‘Rebalancing the Licensing

Act’.

Decision Required

To note the report in relation to the Home Office consultation document entitled
‘Rebalancing the Licensing Act’ and the response made to this consultation by the
licensing manager on behalf of the Licensing Committee and the Council.

Reasons for Decision

On the 28 July 2010 the Government published a consultation paper on its proposals to
amend the Licensing Act 2003. The six week timescale for this consultation was very
tight and required a response by no later than the 8 September.

Unfortunately this has meant that there has not been sufficient time available to be able
to bring a draft response to this consultation to the Licensing Committee for their final
comment and amendment as required.

Therefore the licensing manager is apprising Members of the Licensing Committee of the
response he had made to the consultation for their information and note, rather than their
amendment.

Alternative Options

Because of the six week timescale allowed for under the consultation period there was
no alternative to reporting back to Members after the response had been submitted
rather than before it.

Supporting Information

The consultation document itself entitled ‘Rebalancing the Licensing Act’ is attached as
an appendix to this report. (See attached as appendix 1).

A summary of the Governments proposals for amending the Licensing Act is attached to
this report. (See attached as appendix 2).

The licensing manager’'s summary of the reasoning or explanation behind each of the
questions posed in the consultation document is also attached to this report. (See
attached as appendix 3)
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4.4

4.5

5.1

6.1

A full list of the questions that were posed by the consultation document is attached to
this report. (See attached as appendix 4).

The licensing manager’s response to these questions is attached as an appendix to this
report. (See attached as appendix 5).

Standard References

There are no particular or pertinent references to the Strategic Plan; publicity or
consultation considerations; or financial; equality, diversity and human rights; community
safety; health and safety or risk management implications that are relevant within the
context of this advisory report.

Recommendations
The Licensing Committee is asked to note the report in relation to the Home Office
consultation document entitled ‘Rebalancing the Licensing Act’ and if it wishes to do so,

give its approval to the response made to this consultation by the licensing manager on
behalf of the Licensing Committee and the Council.
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1.01 Alcohol plays an important part in the f.
cultural life-of this couniry, employing large
numbers in production, retail and the

hospitality industry. The industry as a whole

.. contributes around £8.5bn to the Exchequer
- through excise duty alone, and over 200,000

premises have a licence to sell alcohol. Central
to this is a system of alcohol licensing that is
effective in regulating sales and reffective of
local demands. This document sets out the

Government's proposals for overhauling the h.
-current licensing regime to.give more power to

local authorities and the police to respond to

local concerns about their night-time economy, i

whilst promoting responsible business, The

1.02 Since the introduction of the Licensing

‘Government will be consulting separately on
the Coalition’s proposals to deregulate live
- music and similar. performances.

- Act there has been growing concern that the.
original vision of a vibrant “café culture” has
failed to materialise. The Government intends
to introduce more flexibility into the current

licensing regime to allow local authorities and K

the police, to clamp down on alcohol-related

‘crime and disorder hot spots within local night-

- fime economies. To rebalance the licensing
regime the Government is proposmg the
following measures

a.

“Give hcensmg authorities the power to - I

refuse licence applications or call fora. .
licence review without requiring relevant
representations from a responsible authority.

- Remove the need for licensing authorities to

demonstrate their decisions on licences ‘are

necessary’ for (rather than of benefit o) the '0_

promotion of the ficensing objectives.
Reduce the evidential burden of proof

required by licensing authorities in making. ' p.

decisions on licence applications and

licence reviews. .

lncrease the weight licensing authorities
will have to give fo relevant representations

- and objection notices from the police.

' _Simplif"y Cumulative lmpact Policies to
- allow licensing authorities to have more

control over outlet denSIty
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‘1. EXECUTIVE SUMMARY

Increase the opportunities for local residents

" or their representative groups to be involved

in licensing decisions, without regard to their -
immediate proximity to premises..

Enable more involvement of local health
bodies in licensing decisions by designating
health bodies as a responsible authority
and seeking views on making health a
licensing objective.

*Amend the process of appeal to avoid

the costly practice of rehearmg licensing
decisions.

‘Enable licensing authorities to have -

flexibility in restricting or extending

- opening hours to reflect community

concerns or preferences.

Repeal the unpopular power to-establish
Alcohoi Disorder Zones and allow.

~ licensing authorities to usé a simple
‘adjustment to the existing fee system to

pay for any additional policing needed
during late-night opening.

Substantial overhaul of the system of
Temporary Event Notices to give the police
more time to object, enable all responsible
authorities to object, increase the notification
period and reduce the number that can he
applied for by personal licence holders.

introduce tougher sentences for per5|stent
underage sales.

' Trigger automatic licence reviews fo[lowmg

persistent underage sales.
Ban the sale of alcohol below cost price.

Enable local authorities to increase
licensing fees so that they are based on full
cost recovery. :

Enable licensing authorities to revoke
licences due to non-payment of fees.

“Consult on the impaet of the Mandatory

Licensing Conditions Order and whether
the current conditions should be removed.



2. BACKGROUND

2.01 The police are fighting a constant and
expensive batile against alcohol fuelled crime
and anti-social behaviour. The last 5 years have
introduced a new drinking culture in our fowns

- and cities. The promised “café-culture” from 24

" hour licences has not materialised, instead in

2009/10 almost one million violent crimes were

alcohol-related and 47% of all violent crime was

fuelled by alcohol. A fifth of all viclent incidents
took place in or around a pub or club, and
almost two-thirds at night or in the evening.
There are 6.6 million alcohol-related -
attendances at hospital accident and
emergency (A&E) per year at a cost of £645
million. In addition, 1.2 million ambulance call
outs each year costing £372 million are aicohol-
related. The tofal costs of alcohol-related crime
and disorder to the taxpayer are estlmated to be
between £8bn and £13bn. "

2.02° The majority of people drink responsibly,
but not encugh has been done to enable local
communities to take action against those that
- don'’t. Itis vital that local communities —the

‘public and their elected representatives - have =~

the powers they need to tackle alcohol-related

~ crime and anti-social behaviour whilst
promoting local business and ensuring that
those that drink responsibly are not unduly

_ penalised. This challenge has to be achieved
within the toughest economic climate for both
the public sector and business that has been
seen for decades.

2.03 In the past few years, legistation through
the Licensing Act 2003, Violent Crime Reduction
Act 2006 and Policing and Crime Act 2009 has

been introduced to try and tackle the harms that -

arise from the misuse of alcohol. This legislation
‘has not achieved the previous Government’s
objectives and has simultaneously introduced
unnecessary additional burdens and
bureaucracy in the system. '

COALITICN AGREEMENT

2.04 In the Coalition Agreement, the
Government set out a clear programme of -
reform around alcohol licensing to tackie the.
crime and anti-social behaviour that is too often
associated with binge drinking in the night-time
economy. In particular, the Government set out

the following five commitments which are

covered in thls consultation

B We will overhaul the Licensing Actfo

give local authorities and the police much
stronger powers to remove licences from,

or refuse to grant licences to, any premises
that are causing problems. :

»~ We will allow councils and the pollce to
shut down permanently any shop or bar
found to be persistently selling alcohol
to children. -

. We will double the maximum fine for under—
age alcohot sales to £20, 000.

o We will permlt local councils to charge

more for late- nlght licences to pay for
additional policing.

+  We will ban the sale of alcohol below

cost price.

2.05 Asixth commitment to “review alcohol

“taxation arid pricing to ensure it tackles binge
_drinking without unfairly penalising responsible

drinkers, pubs and important local industries” i
being taken forward separately by the Home
Offtce and HM Treasury
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SHIFTING THE BALANCE OF RESPONSIBILITY
FOR ALCOHOL RELATED CRIME AND
DISORDER -

.2.06 All too often high streets are fi_!l_ed ona
Friday and Saturday night with revellers who
are not encouraged to take responsibility for -

- their own actions. They drink to excess and
expect the taxpayer to meet the cost of their
overindulgence. The Government wants a
fundamental shift in responsibilities. Central

order to fund changes that will improve their
trading environment and directly benefit their
business. Far many, this is achieved by
implementing crime reduction initiatives that
make the public feel safer and more inclined o
visit. An excellent example of this initiative is .
Birmingham's Broad Street BID which covers the

- -entertainment heart of the city. Amongst other -~

things, the BID has developed town centre

- wardens, taxi marshalls and enhanced cleaning

~ Government will no longer be the primary driver .

for reducing and addressing the problems of .
alcohol-related crime and anti-social behaviour.
Local authorities and-local communities will
have a greater say in what happens in their
local area and individuals will become
increasingly responsible for their. own actions.
The Government is committed to challenging
the assumption that the only way to change
people’s behaviour is through adding to rules
and regulations. In future, selutions to address

~ alcohol-related problems will be found locally,
and by encouraging individuals to take

" responsibility for their own actions.

STRIKING THE RIGHT BALANCE —
PROMOTING BUSINESS AND
_ CRIME PREVENTION

2.07 The government is committed to striking
an appropriate balance between supporting
business and driving down alcohol-related
crime and disorder. Encouraging innovation and
supporting economic growth is vital during
these challenging economic times. However,
the two aims are not mutually exclusive as safer
areas are more likely to be vibrant, attracting a
greater range of people. There are numerous
instances of local businesses working with the
police and others to reduce alcohol-related

to tackle litter. During the BID's first year, police
statistics showed a 60% reduction in general
crime and a 28% reduction in violent crime
(although it is not possible to conclude how much
of the reduction was directly due to the BID).

'2.09 The BBN award scheme was set up fo

acknowledge responsible and well run licensed

- premises. It provides an excellent way for the

police to work with the licensed retail sector to

_raise standards and reduce crime. However an

-additional benefit is that the high profile national

awards ceremony attracts positive publicity for
both the venue and the area. An excellent
example of this is the Doncaster BBN scheme.
An evaluation of the Doncaster scheme, carried
out by the national BBN team, concluded that

* the scheme contributed to notable reductions in.

alcohol-refated crime in Dbncast_ertoWn centre,
aithough the exact percentage amount could
not be determined, because it was one of

- several evening economy measures that took
- place during this time. The evaluation noted that

~ harm whilst promoting their interests. Exampfés .

of this working in practice include the Retail of
Alcohol Standards Group’s Community Alcohol

Partnerships which were successfully piloted in -

St Neots; Business Improvement Districts
(BIDs); and the national Best Bar None (BBN})
awards scheme.

:2.08 BIDs are a public-private partnérship in .
which businesses within a defined area pay a.
supplementary levy on their business rates, in

. :

large reductions in violent offences were being

recorded in the majority of BBN premises, and a

number of additional benefits to licensed
premises as a result of BBN accreditation were
also noted. .

2.10 Where these types of local schemes
emerge the Government will encourage and
support them, not interfere with them. Alongside -
this support, the role of Government is to

~ ensure that the regulatory framework for alcohol

reflects the needs of local communities, and

- empowers local agencies to act on their behalf.

‘This is the focus of this consultation.

55 -



‘3. ABOUT THIS CONSULTATION

3.01 This consultation seeks views on
proposals to deliver the Government's
~ commitments on alcohol outlined in the

Coalition Agreement. We are keen to hear from

everyone who will be affected by the changes,
including members of the public who are ~
* consumers of alcohol, those who are affected

by alcohol-related crime, those that run or work

in pubs, clubs, supermarkets and shops,
criminal justice agencies, licensing authorities, -
and trade associations representing those
who produce and sell alcohol. As the key -
commitments outlined have been published

in the Coalition Agreement, this consultation

. primarily seeks views on the implications of
implementing the proposals rather than inviting
views on the commitments themselves.

3.02 This consultation runs for 6 weeks from
28 July to the 8 September and covers England
and Wales, where these proposals apply. The -
Government has already consulted a number
of key partners prior to publishing this
consultation, which has included holding 8 ,
meetings with over 55 stakeholders from the
on and off trade, alcohol producers, police and
_local authorities, health and voluntary sectors.

3.03 Information on how to respond to this
consultation can be found on the Home Office
website at hitp://'www.homeoffice.gov.uk/
about-us/consultations/. Responses can be
~submitted online through the Home Office
‘website or by post by sending responses to:

Home Office - Alcohol Strategy Unit,
4" Floor Fry Building, &
2 Marsham Street,
London,
SWI1P 4DF

You should contact the Home Office Alcohol
Strategy Unit by email at Alcohol.consultation(@

homeoffice.gsi. gov.uk if you require a copy of

this consultation paper in any. other format, e.g.
Braille, Large Font, or Audio.”

DEVOLVED ADMINISTRATIONS

3.04 As most of these new measures will be
introduced through the Police Reform and
Social Responsibility Bill and include _
amendments to the Licensing Act 2003, they will
only apply to England and Wales. We are yet to
decide on how the ban on below cost sales of
alcohol will be implemented. Were this ban to be
implemented through the Mandatory Code of
Practice for Alcohol Retailers or the Licensing Act
2003, it would only apply to alcchol sold in

- England and Wales. However, there is the

possibility that the ban could be implemented
across the whole of the United Kingdom if a more
appropriate means of introduction is identified.

IMPACT ASSESSMENT -

3.05 The impact assessment which
accompanies this consultation sets out further
details of the estimated benefits and costs,
including financial costs. Where costs have
been estimated, these should be viewed as
indlcatlve only. :
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4. LICENSING LEGISLATION

4.01. The Licensing Act 2003 became law on
24 November 2005, and regulates licensable -
. activities and qualifying club activities. These

- activities include: :

.

The sale by retail of alcohol;

The supply of alcohol by or on behalf ofa
club to, or to the order of, a member of the
club; and ‘

The sale by retail of alcohol by or on behalf
of a club fo a guest of a member of the club
for consumption on the’ prem:ses where the
sale takes place.

~ 4.02. Licensable activities also include the
provision of regulated entertainment and late.
night refreshment (Schedules 1 and 2). An
authorisation is required in respect of any

~ licensable activity; authorisation can comprise a

- premises licence, club premises certificate or -
~ temporary event notice and there can be one or
" more authorisations for the same premises.
The processes and procedures governing each
“form of authorisation are contained in Part 3
- {premises licences), Part 4 (club premises
certificates) and Part 5 (permitted temporary
- activities) of the Act,

4.03. The Act introduced a single licence
. scheme for licensing premises and gave
licensing authorities (in the form of a committee
of not'less than ten nor more than 15 members
of the focal authority which has responsibility for
both personal licences to sell alcohol and
premises licences) four licensing objectives, to
_ensure that licensable activities are carried out
-in the pubhc interest.

4.04. Alicensing authority can be a districtor
county council, London borough or one of the

- other bodies listed in section 3(1) of the Act, and
its area is defined by reference to that of the

- corresponding local authority. The licensing
authority must carry out its functions under the
Act (licensing functions) with-a view to:

promoting the licensing objectives; and
+ having regard to the statement of its
licensing policy and licensing guidance

issued by the Secretary of State.

4.05. The four Ilcensmg objectlves are: | '

The preventlon of crime and disorder
~ Public safety;
‘The preventioh of public nuiéance; and

" The protection of children from harm.

4.06. The Act enabled flexible opening hours for
premises, consideration of the impact of '

.opening hours on local residents and

businesses, and gave local residents and
businesses the right to make representations
about applications. These representations must

be based on the fact that one or more of the

licensing objectives is being undermined.

4.07. A “responsible authority” (Police, Fire,

Health & Safety, Planning, Environmental
Health, Child Protection or Trading Standards)
or an “interested party” (a person living or

“involved in business in the vicinity of the

premises or a representative body of either)
may make representations against an
application or apply for a review of a licensed -
premises-providing these objections pertain to
the licensing objectives as listed above. A28

- day period is allowed for other responsible

authorities or interested parties to-also make |
representations. ‘A hearing is held and those

. who expressed concerns are given the
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opportunity to present the issues in front of the
licensing committee members. As a result of
the hearing for either a licence application or

‘review, the committee will make a decision; this

may include refusing or revoking a licence or
placing additional conditions on the licence.



5. GIVING MORE LOCAL POWERS TO
REFUSE AND REVOKE LICENCES

5.01. Under the provisions in the 2003 -
Licensing Act there is a fundamental ‘
presumption in favour of granting an application
for a licence to sell alcohol, which makes it
difficult for local authorities to turn down

- applications. The Government wants o
overhaul the licensing system to empower local

councils and the police to clamp down on binge -

drinking hotspots and irresponsible retailers.

5.02. The Government proposés to change the

balance of the Licensing Act to make licensing
authorities more pro-active and empowered to
take decisions. Currently under the Licensing
Act a licensing authority can only refuse or
remove a licence, or impose conditions-on the
licence upon review, if it can be proved that this
. 'is necessary’ for the promotion of the licensing
- objectives and if a relevant representation has
“been made by a responsible authority. Refusals
“on this basis are rare partly because the
-~ licensing authority is nota responsmle authorzty
under the Act.

5.03. To make existing powers sfronger and
more responsive to local needs, it is proposed
that relevant licensing authorities aré made
responsible authorities under the Licensing Act

~{or given equivalent powers). This would
empower them to refuse, remove or review
licences themselves without first having had to
have recéived a representation from ong of the
other responsible authorities. This will also
benefit the Cumulative Impact Policies (see
next chapter) because licensing authorities will
be able to refuse an application without
representation. S

Consultation Question 1: What do you

- think the impact would be of making
relevant licensing authorities respon5|ble
authorities? '

 5.04.In makmg determmatlons on new and
_existing licences, licensing authorities are
currently required under the Licensing Act to
demonstrate that these actions are ‘necessary’
- for the promotion of the ficensing objeciives in
‘their local area. This places a significant =~
.evidential burden on the licensing authority.
The Government is considering amending the

Act to reduce the burden on'licensing
authorities from the requirement to prove that
their actions are ‘necessary’, to.empowering
them to consider more widely what actions are

- most appropriate to promote the licensing

objectives intheir area. All decisions will remain
within the framework of promoting the ficensing-

" objectives and not any area the licensing

authority stipulates. The Government is also
exploring possible changes to the licence
application process, fo shift the onus onto
applicants to consider and demonstrate to the
licensing authority in their application, how
granting their licence application will impact on

the local area, and how they will mitigate any
. potential negative impacts.

, Consultation Question 2: What impact do

you think reducing the burden of proof on
licensing authorities will have? '

- Consultation Question 3: Do you have

any suggestions about how the licence
application process could be amended to

~ ensure that applicants consider the impact of

their licence application on the local area?

-5.05, When determining an applicatioh fora

premises licence, an application for a licence
review or the granting of a personal licence, the
licensing authority must have regard to relevant
representafions or objection notices (in the case
of personal licence applications) from the chief

officer of police. We propose to strengthen the

weight that licensing authorities must give to

- police representations (including those voiced

by the police at a hearing) and objection. notices
by amending the legislation to require licensing

- authorities-to accept all representations and
notices and adopt ail recommendations from-
the police, unless there is clear evidence that

these are not relevant.

Consultation Question 4: What would the
effect be of requiring licensing authorities

-to-accept all representations, notices and

recommendations from the police uniess
there is clear evidence that these are
not relevant?
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INVOLVING THE COMMUNITY AND .
THEIR REPRESENTATIVES

5.06. Licensing authorities currently have to
produce and publish a statement of licensing
policy for each three year period, which they
then have to have regard to when making a
determination on a licence application. In
producing this statement, the Licensing Act
states that the authority must consult the chief
police officer for the area, the fire authority and
such persons as the authority considers
representative of holders of premises licences,
club premises certificates, personal licences
and local residents and businesses. In reality,
some licensing authorities do not consult widely
 and practitioners have stated that as a result,
licensing statements can be too narrowly
defined and not representative of the views and
needs of the local community.

- 5.07. To overcome this, the statutory guidance
will be revised to encourage licensing authorities
to consult more widely when determining their
licensing policy statement, without prescribing

- from the Centre the parties they must consult

with. To support licensing authorities in doing

this, simple templates for self-assessment (e.g.

Those used successfully for the Purple Flag

scheme) will be provided within the guidance.

- 5.08. The Licensing Act 2003 allows local
residents to raise concerns regarding new
licence applications or existing licensed
premises. Local residents are classified as
interested parties within the Act, and as such

are able to make relevant representations to
licensing authorities about the impact of licensed
premises on the promotion of the licensing
objectives in their area. Relevant representations
are considered in the determination of new )
licence applications and may lead to reviews
. of existing licences. To reduce any uncertainty

~ amongst residents as to whether or not they
are in the vicinity of a premises — and therefore
~ whether they are an interested party — the

. legislation will be amended to remove the -
‘requirement to show vicinity. This means that any
person, body or business will be able tomake a
relevant representation on any premises,
regardless of their geographic proximity.

10

5.09. Currently each local authority is required
to -have a petition scheme outlining how
residents can submit petitions and how the local
authority will respond.

Consultation Question 5: How can licensing
authorities encourage greater community
and local resident involvement?

'Consultatton Questlon 6: What would be

the effect of removing the requirement for
interested parties to show vicinity when

. making relevant representations?

PUBLIC HEALTH

© 5.10.The determination of licensing decisicns _

gives little consideration to the views of local

“health bodies, such as Primary Care Trusts (or
 their equivalents), as they are not included as

responsible authorities within the Licensing Act.

~ This means that they are unable to make

representations to the local licensing authorities

‘regarding concerns about the impact of new
- licensed premises on NHS resources.

Designating health bodies as a responsible .
authority undar the Act would enable them to
make representations about the impact of new
or existing licensed premises on the focal NHS

_(primarily A&E departmients and ambulance

services) or more generally the safety of the
public within the night-time economy. The

~ expectation is that such representations would

be based on analysis of the types of data
already used to identify problematic premises’
and local violence hot-spots (e.g. alcohol-
related A&E attendances or emergency
response statistics), which will reinforce the
Coalition Agreement commitment to roII -out
A&E data sharing.

‘Consultation Question 7: Are there any

unintended consequences of designating
health bodies as a responsihle authority?
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5.11. Preventing harm to the health of the
public is not currently a licensing objective.
-The Government would welcome views on
making the prevention of health harm a .

. material consideration for licensing authorities,
either as a fifth licensing objective or as a
discretionary power available to the authority
where there is a particular local problem. This
could allow licensing authormes to take

account of local density of premises and hours -
of sale, and links to local alcohol-related iliness

and deaths. For example, this could mean

restrictions on additional alcohol licences or

additional hours of sale, whether within a

defined area or within the local authority. Or it

~ could mean encouraging or requiring premises
to display sensible drinking messages or to

promote low or non-alcohoiic drinks.

5 12. This could mark a significant change in
approach from the current Act and could have

significant implications for businesses that incur

additional costs or burden resulting from these

. decisions, and for their customers. The
Government seeks views on how local areas

might use this power, the implications for the

public, businesses and local services, and

_ whether this approach would be falr targeted

“and proportionate.

Consuitation Question 8: What are the
implications in including the prevention of
health harm as a licensing objective?

5.13. The Government considers that there isa._

case to be made for including additional bodies
as interested parties under the Licensing Act.
While all individuals resident in the vicinity are

entitled to make representations about licence

- applications or existing licensed premises, the
Government considers the scope of interested
parties should be increased to cover bodies |
such as school governors, housing associations
and registered social landiords which may wish
~ to make representations as a collective, rather
than as individual citizens.

Consultation Question 9;: What would be

the effect of making community groups

. interested parties under the Licensing Act,
.and which groups should be included?

OVERHAULING THE APPEALS PROCESS FOR
LICENCE APPLICATION DETERMINATIONS

5.14. The Llcensang Act and accompanying .

‘guidance sets out the process by which an

applicant can appeal against a licence

- determination. If the licensing authority rejects a

new licence application, or an application to

_ vary or transfer a premises licence, the

applicant can lodge an appeal against the

decision within 21 days of being notified of the

determination. An applicant can also appeal
against other licensing determinations including
personal licence applications, Temporary Event

~ Notices and closure orders. The appeal must be’

made to the magistrates’ court for the petty
sessions area. An appeal can be lodged if:

» the licensing authority has rejected the
application or imposed conditions outside
those specified in the operating schedule
accompanying the application or imposed

- additional conditions necessary for the -
promotion of the licensing objectives; or, .

+ the licensing authority rejects an application
or takes action to remove a licensable
activity from the licence or refuses to
specify an individual as a de5|gnated
premises supervisor.

5.15. Section 181 and Schedule 5 of the
Licensing Act 2003 provide for a right of appeal
to the magistrates’ court against the decisions

-of licensing authorities. The applicant can

appeal a licensing determination on the above -
grounds. Under the Act, parties who have made

relevant representations in regard to a licence
- application also have a right of appeal against

the determination of the licensing authority if
they believe that the licence should not have
been granted, or that different or additional
conditions should have been imposed. These
grounds therefore give scope for appeals. to be
lodged for @ number of reasons and increase

the burden on both courts and licensing

authorities to conduct the appeal.

11
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5.16. If an appeal is lodged against a licence
determination, currently the magistrates’ court
has a number of options when determining an
appeal. They can dismiss the appeal, substitute
for the decision any other decision the licensing
authority could have made, or remit the case to
the licensing authority to hear (and dispose of in
accordance with the direction of the court).

5.17. If the magistrates’ court hears the appeal,
case law; which predates the Licensing Act
2003, indicates that the appeal is by way of
rehearing (Sagnata Investments Ltd v Norwich
Corpn [1971]). In doing so, the court will have to
have regard to the licensing authorities’
*-statement of licensing policy and guidance
issued under section 182 of the Licensing Act.
The appeals process therefore often takes the

- power away from the licensing authority to
make the final decision on the application.

5.18. The Government is considering options
to tighten the appeals process ahd ensure that
fewer appeals are heard in court and that,
where possible, the power for determining -
licensing decisions remains with the licensing

. suspending the licence for a period of up to 3

months. However the decisions taken by the -
licensing authority at the review hearing do not _
take effect until any appeal is disposed of.
There is evidence to suggest that some
decisions are appealed against purely to ensure
that the premises is able to trade during a
profitable period (e.g. Christmas), and that the
appeal may often be withdrawn once this period

~ had passed. The Government considers that

the sanctions imposed by a licensing authority
should come into force when the holder of the
premises licence receives the determination of
the decision from the licensing authority, and
that the sanctions should remain unless and
untit an appeal to the maglstrates court

is successfu!

Consultation Question 11: What '\Nould'be_
the effect of amending the legislation so

. that the decision of the licensing authority

authority throughout, while retaining appropriate -

procedural safeguards. Therefore we propose
that remitting the case back to the licensing
authority to hear should become the default
position although the court will need to retain
the poweér to dismiss the appeal or re-hear it if
seen to be necessary. Any proposals taken
forward will include safeguards to ensure that
Article 6 ECHR rights to a fair trial are

not compromlsed ‘

Consultatlon Questlon 10: What wolld be

the effect of making the default position for

. the magistrates’ court to remit the appeal
back to the licensing authority to hear?

'APPEALS BY APPLICANTS ON
" LICENCE REVIEWS -

5.19. Reviews of a premises licence can be

_applied for by either responsible authorities or

~ interested parties under the Licensing Act.

.Following the hearing, the licensing authority

~ can take a number of actions including,
modifying the licence conditions, removing the

- designated premises supervisor and

12

applies as soon as the premises licence
holder receives the determination.
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6. DEALING WITH THE PROBLEMS OF
LATE NIGHT DRINKING |

6.01. The Government wants to make sure that .
all-local authorities have the power to-address
the pressures caused by extensive late night .
drinking, and the 24 hour licensing culture. The
introduction of the Licensing Act has not given
local residents any more say in how late their
licensed premises can stay open, so more local
flexibility is needed in determining closing times
and setting the fees to reflect the costs of
policing the late night economy.

. 6.02. The latest figures show that at 31 March
2009 there were 7,178 premises holding
licences to retail alcohol for up to 24 hours. Of
these, 845 were pubs, bars and nightclubs able

_ to'sell alcohol for consumption on the premises
. forup to 24 hours. The number of premises

" open to sell alcohol after midnight or between

3am and 6am is not precisely known. Excluding

hotels, many of these premises do not actually

- sell alcohol during these hours, but merely have
the authorisation to do so. :

- EARLY MORNING RESTRICTION ORDERS

6.03. The Crimé and Security Act 2010 has an
uncommenced power to allow licensing
- authorities to make Early Morning Restncﬂon
... Orders (EMRQOs) which restrict the sale of
alcohol between 3am and 6am by any outlet
with a premises licence or club premises
certificate, if it is considered necessary by the
licensing authority for the promotion of the
licensing objectives. The aim of EMROs is to.
_provide licensing authorities with an additional
* tool to use to promote the licensing objectives in
their local area, by restricting alcohol sales

between certain times. The Government intends

t'e-com'mence_ this power with a significant
amendment to allow local councils to decide -

. between which hours (e.g. from midnight to
6am) they would like to prevent premises from
opening, according to what they believe to be
mast appropriate for their ibcal area. This differs
from the current situation which limits local
councils to issuing the order only between the
hours of 3am and 6am. The.change would . -~
ensure that licensing authorities are given the
freedom to respond to the needs of their local
community in determining when premises can

- sell alcohol.

6.04. The relevant legislation-will also be -

amended so that an EMRO could be created if it
was felt to be “beneficial” for the promotion of
the licensing objectives rather than if it is felt to
be “necessary” as is currently the case, in order
to bring it in line with the proposed changes to

- the Licensing Act in the previous. chapter.

Consultation Question 12: What is the likely

_impact of extending the flexibility of Early

Morning Restriction Orders to reflect the

needs of the local areas?

ALCOHOL DISORDER ZONES

~ 6.05. Alcohol Disorder Zones (ADZs) were

introduced via the Violent Crime Reduction Act
2008. They permit local authorities (with the .

- consent of the police} to designate areas where

there are problems with alcohoi-related
nuisance, crime and disorder as ADZs. In theory
ADZs allowed councils to charge a Ievy on
problem premises.

- 6.06. However, since the regulations for

ADZs came into force in June 2008 no Jocal

authorities have chosen to establish one in their
area. We have received feedback on ADZs from
local authorities that indicates that this is due to

" the lengthy and costly process involved in

setting up an ADZ, along with the negative
impact creating an ADZ might have on an
area’s image. ,

" 6.07. Local authorities have shown by not

setting up any ADZs that they do not feel this
policy is a suitable tool for tackling alcohol-

related crime. Accordingly, the Government

intends to repeal the legislation enabling ADZs.
The policy intention behind ADZs will be met
more effectively through the new late night levy,

: WhICh is covered later in thls consultation.

Consultation Question 13: Do you ‘have any
concerns about repealmg Alcohol Disorder
Zones? :

13
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,CUMULATIV.E IMPACT POLICIES

6.08. Cumulative Impact Policies were

- introduced as a tool for licensing authorities to -
limit the growth of licensed premisesina
problem area. They are a potentially useful tool
for licensing authorities to limit the number of
licensed premises, but can be used only when
they have received relevant representations
from a responsible authority on the potential
cumulative impact. They are often considered to
be bureaucratic for licensing authorities
(particularly smaller ones) as the link to the
licensing objectives means there is a high
evidential burden on responsible authorities
before one can be introduced. As of March 2009
there were only 129 Cumulative Impact Policies
in place in England and Wales, and when in
place they do not necessarily make it easier to
refuse licence applications as relevant
representations are still required in order for an
application to be refused.

- 6.09. The Government proposes to simplify
Cumulative Impact Policies and make them
more responsive to local needs. It intends to
‘remove the evidential requirement in order to
reduce the burden on licensing authorities and
encourage greater use of them:. This will give
greater weight to the views of local people as
the licensing authority will not be constrained by
the requirement o provide detailed additional
evidence where such evidence is unavailable.

Consultation Question 14: Whajt are the
~ consequences of removing the evidential
‘requirement for Cumulative Impact Policies?

'LATE NIGHT LEVY

6.10. The Government intends to iegislate to
enable licensing authorities to charge a late
night levy to help pay for the cost of policing the

8.12. It may be possible to use the late night
levy either as a means of recovering additional
costs related to late night policing (in which

- case it would be determined by the additional

cost of policing in the area it is applied, and the
number of premises the cost is divided
between). It may also be possible to allow the
local authority some discretion over the amount
that is charged for the levy.

. Consultation Quéstion 15: Do you agree

that the late night levy should be limited

to recovery of these additional costs? Do
you think that the local authority should be
given some discretion on how much they
can charge under the levy?

. 6.13. It may be possible to charge different

amounts for premises with reductions given to
premises that are involved in schemes which
reduce additional costs and which are deemed to
be “hest practice” (for example Best Bar None).

Consultation Question 16: Do you think
it would be advantageous to offer such
reductions for the late night levy?

6.14. As well as policing, it would be possible to
give local authorities the discretion to use the
late night levy to fund the additional costs of

-.other services related to the consequence of

local night-time economy, where this is deemed .

necessary.

6.11. Itis intended that the levy would be
introduced as an additional charge for licensed
premises that locai authorities have the
discretion to introduce. This would apply to

premises that have a licence to open beyond a

specified time (e.g. all premises that open after
m:dnlght on any day of the week) '

‘.14

alcohol on the night time economy such as
taxi-marshalling or street_cleaning. -

Consultation Question 17: Do you agree that
the additional costs of these services should

‘be funded by the late night levy?

AMENDING THE STATUTORY GUIDANCE TO
MAKE IT CLEAR THAT MEASURES TO LIMIT
OPENING HOURS CAN BE CONSIDERED

6.15. The Licensing-Act 2003 introduced 24 hour
alcohol licences, with the intention of allowing
premises to adopt flexible opening hours. The
objective was that consideration would be given
to the impact of opening hours on local residents
and businesses, and as part of this process, the
Act gave local residents and businesses the right
to make representations to the licensing authority

1o raise their concerns about new licence

applications and the impact of existing licensed



premises on the local area. These representations
must be based on the requirement that one or
more of the licensing objectives is bemg
-undermined.

6.16. The aim behind introducing ﬂexib!e
opening hours was that through an extension of
opening hours, concentrations of people leaving
licensed premises at a set time should be
reduced, with people dispersing more gradually
from licensed premises at their different closing .
times. To this effect, in the guidance issued
alongside the Licensing Act 2003, local areas
were actively discouraged from implementing
measures that could reduce this flexibility such
as fixed closing times; staggered closing times
and zoning; where fixed closing hours are set
within a designated area. Many practitioners
have reporied that this advice is confusing and

- contrary to what focal areas would like to do.

6.17. The Governmentintends to amend the

guidance to make it clear to local areas that
_they can make decisions about the most
- appropriate licensing strategy for their area.
Licensing authorities will be encouraged to
consider using measures including fixed closing
times, staggered closing times and zoning
where they are appropriate for the promotion of
the licensing-objectives in their area. This
change acknowledges the fact that different
licensing approaches may be best for different
areas and will empower licensing authorities to
implement a licensing strategy that is best.
placed to meet the needs of their local area,
based on their local knowledge.

Consultation Question 18: Do you believe

~ that giving more autonomy to local
“authorities regarding closing times would

be advantageous to cuttmg alcohol related

crime?
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7. TEMPORARY EVENT NOTICES

7.01. ATemporary Event Notice (TEN) is a
‘notification to the licensing authority that an

.. individuat intends to conduct licensable
activities on a temporary basis for a period not
exceeding 96 hours. There are several other
statutory requirements which relate to a TEN,
which restrict the number of persons allowed
onto the premises, and the number of TENs that
can be applied for in a year. '

7.02. The TEN must be submitted fo the licensing
. authority and the police at least ten working days
in advance of the planned event. Only the police
can object to a TEN, and only on crime prevention
grounds. The police have 48 hours after the
receipt of the TEN to object, and {unless the
premises user agrees to modify the TEN) the
licensing authority must hold a hearing to consider
any objection that has been received. Ifthe

- licensing authority decides that the objection is
valid, it must issue a counter notice to the
applicant at least 24 hours before the beglnnlng of
the event to prevent it gomg ahead.

7.03. The Government has recently amended
the Licensing Act by Legislative Reform Order
(LRO) on 19 July 2010 to extend the police
objection period from 48 hours to two working
days. The new arrangernents, witich corme’inio-
force in October this year, will ensure that the
police always have two full days to object to
a TEN, even when it is submitted at the
weekend or over @ Bank Holiday. Restrlctlons
on the use of LROs meant that it was not
possible to use this mechanism to make
~more wide-ranging changes. -

7.04. However the Government now has the
opportunity to make a number of further simple
changes to TENs in order to improve their
effectiveness and ensure that events held using
TENSs are properly regulated. The proposed
changeés are: giving discretion to licensing
authorities to apply existing licensing conditions
for the period of a TEN when the applicant is’
already a licensed premises; extending the

7.05. The Government also proposes to give
the licensing authority the power to prescribe
the exact.address to where the TEN should be
sent, as there is evidence to suggest that the _
service ofthe TEN to ‘the relevant chief officer -
of police’ results in delays in the proper person

~ within the police receiving the details of the-

TEN. The licensing authority would be able to
require that the papers be sent to a specific
address for each of the responsible authorities
under the Act, ensuring that TENs can be deait
with more efficiently. ‘

7.06. The Government intends to amend the
TENSs structure to increase the period of notice

_that has to be given to a licensing authority in

advance of the eveni. Currently this is 10

‘working days, but itis the Government’s view

~ that this should be increased to take account of .

the fact that extending the time that the police
have to object to a TEN will impact upon the
licensing authority’'s ability to schedule a -
hearing in advance of the event to consider any
objections. The Governmeni proposes that the
legislation be amended so that TENs applied for -
where an existing premises licence is in
operation would have to give a longer period of
notice than applications for a TEN where there

" is no current premises licence. This could mean

for example, that premises such as a pub oran

 off-licence would have to provide notice (for
. example) one month in advance, whereas a

village fete or community event would be
required to provide notice (for example) 15

~ working days in advance of the event.

7.07. The Government also proposes to restrict
the number of TENs that a personal licence
holder could apply for to 12 in one year. This
would correspond with the number of TENs
permitted at the same venue. The Government

* further intends to address the issue of the -

period of time that the police have to object (from '

two to five working days); and extending the right
to object to other responsible authorities under
the Act, including the right to object under the
three other Ilcensmg objectives.

16

number of TENs that may be applied forin a
single vicinity. Currently, it is possible for a field
{for example) to have an unlimited number of
TEN applications, with each TEN permitting-up .
10 499 persons at each one. The Government
proposes to amend the legislation.to ensure
that only one TEN would be able to be applied

* for in events such as this.
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Consultation Question 19: What wouid
be the consequences of amending the
legislation relating to TENs so that:

a. All the responsible authorities can:
. object to a TEN on all of the I:censmg
ohjectives?

b. The police (and other responsiblé
authorities) have five working days to . .
object to a TEN?

¢. The notlficatlon period for a TEN is
“intreased, and is longer for those
venues already hoidmg a premlses '
licence?

d. Llcensmg authorities have the _
discretion to apply existing licence .
conditions to.a TEN?

Consultation Question 20: What would be
the consequences: of

- a. Reducing the number of TENs that can
be applied for by a personal licence
holder to 12 per year?’

b. 'Restnctmg the number of TENs that
‘ .could be applied for in the same V|c|n|ty
(e.g. a fleld)'7



8 PROTECTING CHILDREN FROM THE
"HARM OF ALCOHOL

- 8.01. The quantity of alcohol consumed by

- children who drink alcohol has increased
.significantly in the past decade. The 2008

~ Smoking Drinking and Drug Use Survey-found
that the average weekly intake for pupils aged
11-15 who had drunk alcohol in the week before
they were surveyed was 14.6 units, this figure -
has more than doubled since 1990. Beer
accounted for half of pupils’ weekly intake (7.6

- units), followed by alcopops (2.8 units}), spirits
(2.1 units} and wine (1.8 units). ‘ ‘

8.02. Children’s drinking is putting increasing
pressure on the police and the health services.
Righ levels of alcohol consumption are '
associated with a range of health harms and
high risk behaviours, including unprotected sex
and offending. 12,718 children in England aged
- 11-17 were admltted to haspital in 2008/09 with

~ an alcohol-related condition (3,554 aged 11-15

and 9,164 aged 16-17).The UK has one of the
‘highest rates in the EU of admission to hospital
or A&E due to alcohol use by 15-16 year olds.

8.03. Frequency of drinking is associated with
offending in children and young people. The
2004 Offending, Crime and Justice Survey
found those who drank alcohol.once a week or
mare commitied a dispropurtionate volume of

* crime, accounting for 37% of all offences -

. reported by 10- to 17-year-olds but only 14%
of respondents. .

8.04. Despite the growing problem of children’s
alcohol misuse and the increasing impacton =
public services, not enough has been done at
the local level to limit the availability of alcohol
to children. The current powers do notgo far
enough to prevent selling alcohol to children.
Although pupils’ access to alcohol is typically by
‘being given it by friends or parerits, about half of
. pupils who have everdrunk also say that they
do buy alcohol, despite being well below the
age when they can legally do so.

8.05. The Government wants to take tougher
action to penalise those premises found to be
persistently selling alcohof to children.
Currently, if alicence holder pleads not guilty to
persistent underage selling and is prosecuted,

. then they face a fine of up to £10,000 and up to
3 months suspension of their alcohol licence. In

18

2008 there were 9 prosecutions with 4 fines
issued. The average fine issued is £1,713.

-However, as an alternative to prosecution the
- police can give the licence holder the option to

voluntarily accept a 48 hour closure notice
which discharges criminal liability. The 48 hour

- suspension of alcohol sales was given 54 times

in 2008/09. In addition, the police can ask the -
licensing authority to review the licence -
although it'is not clear how many reviews have
been conducted following a licence holder
having been found per5|stently selling alcohol .
fo children..

8.06. In the Coaiition Agreement, the ,
Government set out-a commitment to double
the fine for persistent under-age selling from
£10,000 to £20,000. Alongside this, the
Government is proposing ta extend the period

“of voluntary closure that can be given by the

police as an alternative to prosecution to bring
this in line with the increased fine. Currently
police can give a closure notice of up to 48
hours, but the Government is considering
amending this closure period to set a minimum
period of voluntary closure that can be given by
the police of 168 hours (7 days) and is inviting
feedback on this proposal and a suitable upper-
limit for the voluntary closure period. The
intention behind setting a minimum and upper

~ limit for the period of voluntary closure is to give

police the flexibility to decide upon an
appropriate period of voluntary closure as an
alternative to prosecution based on the type of

" premises being sanctioned. This couid include

consideration of the size of the premises and
the type of business. This gives police the
power to ensure that the sanction givenis a

proportionate penalty for the premises found to
_have commitied the offence. Additional

guidance will be issued to encourage police to

~ use this sanction flexibly.

Consultation Question 21: Do you think
168 hours (7 days) is a suitable minimum
for the period of voluntary closure that can
be flexibly applied by police for persmtent
underage selling?
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Consultation Question 22: What do you
think would be an appropriate upper limit
for the period of voluntary closure that can
be flexibly applied by police for persistent
underage selling?

8.07. The Coaiition Agreement also set out a

- commitment to allow councils and the police to
shut down permanently any shop or bar found
to be persistently selling alcohol to.children.
Although licensing authorities already have the

power to review a licence if a licence holderis | -

found to be persistently selling alcohol to
- children, it is not clear in how many cases this
- review takes place. The Government is
- proposing amending the legislation o ensure
that all premises found to.be persistently selling
_alcohol to children will have their licence
reviewed, regardless of whether they have
opted for voluntary closure or prosecution. At
. the review process the licensing authority has
the power to impose a 3 month licence
suspension, impose further conditions on the
licence or to revoke the licence. Ensuring that
licence reviews are automatic in these
circumstances gives licensing authorities the
power to consider each case and if seen to be
necessary, the power to make a decision to
revoke the licence. :

Consultation Question 23: What do you
think the impact will be of making licence -
reviews automatic for those found to be
persistently selling alcohol to children?
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9. BANNING BELOW-COST SALES

-9.01. There has been a growing concern over
the last few years about how cheaply some
alcoholic drinks are being sold. We are also
aware of the public’s unease and their
perception of heavily discounted alcohol being a
key contributory factor to unacceptable levels of
alcohol-related crime and disorder — in many
cases as a result of “pre-loading” in preparation
for a night aut. '

9.02. Accordmg to the BritISh Crime Survey,
over a quarter of local residents perceive drunk
and rowdy behaviour to be a problem in their
area. There is a belief that most of the alcohol
which conftributes to this drunk and rowdy
behaviour is irresponsibly priced and sold,
allowing irrespansible drinkers to be able tg get
drunk cheaply. Examples of deals such as '
bottles of cider containing more than the weekly
recommended unit guidelines but costing less

“than the price of a pint of beer in an average
pub, continue to contribute to calls for action by
Government. Victims of crime and anti-sociat
behaviour, as well as senior figures from the
enforcement and health sectors that have first
-hand experience of tackling the harms caused
by excessive and irresponsible consumption,
have long called on the Government to take firm
action to tackie cheap sales of alcohol.

'9.03. We are committed to ensuring that local
people are able to enjoy all parts of their
community without feeling intimidated by those
who have drunk too much alcohol and to
‘reducing the burden on frontiine services of
dealing with drunken behaviour. As set out in the
- Coalition Agreement, the government is carrying
out a review of alcohol pricing and taxation and
associated with this a ban on the sale of alcohol
below cost. This consultation will inform the
review. For more information go to: hitp://iwww.
hm-treasury.gov.uk/alcohol taxation.him

* LEGISLATIVE OPTIONS FOR BANNING
BELOW-COST SALES

9.04. The definition of ‘cost’ has implications for
the policy, powers required, enforcement and
different incentives. The ‘cost’ of an alcoholic
product differs between retail businesses as
they negotiate their own prices with suppliers;

. have different internal cost structures and may

20
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base overall profitability on a basket of goods.

" This can make it difficult for a retailer to prove,

or an enforcement authority to check, whether a
product has been sold ‘below cost’. :

.9.05. There are a number of ways in which such

a ban might work, and Government must find an
approach which.is compatible with EU trade
and competition laws and realistic to enforce.
Most EU countries which have tried similar _
policies have bannedselling below ‘net invoice
price’ where the réference price is broadiy the
unit price on the invoice.

9.06. One option would be to specifically define -
an ‘average cost'. This might be easier to
enforce than determining the true cost of each
product, but could be a barrier to trade. An '
alternative option might be to introduce a
mandatory licence condition by amendment to
the Mandatory Code of Practice-(Mandatory
Licensing Conditions) Order 2010 through
secaondary legislation. Under these |

~“circumstances, it would be a breach of the

licence condition to sell alcohol below what it
cost the premises. This would have the.
advantage of not having to define what the
cost is. Where responsible authorities or- ,
interested parties were concerned about the -~
prices being offered in local premises this

could trigger a licence review.

C'onsultatidn Question 24: For the purpose
of this consultation we are interested in
expert views on the following.

a. Simple and effectlve ways to define the

fcost’ of alcohol

b. Effective ways to enforce abanon
below cost selling and their costs

c. The feasibility of using the Mandatory
Code of Practice to set a licence -
~condition that no sale can be below-
" cost, without defining cost.



10. REDUCING BURDEN AND
'BUREAUCRACY OF LICENSING
AND COVERING ITS COST

INCREASES IN LICENCE FEES

10.01. Licence fees have not been increased

since their introduction and therefore some sort

of increase is long overdue. This would be

~ hugely welcomed by local authorities who have
long argued that their enforcement costs exceed

their fee income. The government commissioned

Elton Report in 2006 concluded that there wasa

£43m shortfall for the three year period 2004/05
to 2006/07 and recommended an increase of 7%
for the three year period 2007/08 to 2009/10.
This has never happened and the Government

. therefore proposes to enable local authorities to

increase the licence fees so that they are based
-on full cost recovery. :

10.02. The Government also acknowledges that
adopting a tougher licensing regime as outlined

in these proposals may lead to an increase in the .

number of licence reviews conducted, and a
subsequent risk of increased burden onlocal
licensing authorities. Any additional burdens-on
licensing authorities should also be reflected i in .
the level of licensing fees.

_ Consultation Question 25: Would you be in‘
- favour of inCreasing licence fees based on
full cost recovery, and what impact would
this have?

AUTOMATIC REVOCATION OF LICENCE FOR

- NON-PAYMENT OF FEES.

10.03. The automatic revocation of hcences for

non-payment of fees is a simple change that
could save local authorities many thousands of
pounds currently spent in recovering unpaid -
-annual fees through councils' own recovery
“sections and bailiffs. A precedent can be found
for it in the Gambling Act. The Government
proposes to amend the legislation so that a

premises licence is automatically revoked if the .

premises has failed to pay the annual fees.

Consultation Question 26: Are you in
favour of automatically revoking the.
premises licence if the annual fees have -
_not been pald'-’

DEREGULATION -

10.04. in Aprit 2010, the previous
administration enacted a Mandatory Code of
Practice (Mandatory Licensing Conditions)
Order 2010 for Alcohol Retailers, which was
intended to be introduced i in two stages. The
first stage, which took place in April 2010,
lmposed conditions on licensed premlses to:

{(a) - Ban lrresponS|ble promotlons in the
on-trade :

(b) Ban dispensing alcohol directly into the |
mouths of customers

{c) . . Ensure that free tap water was available
' in all licensed premises in the on-trade

10.05. The legistation for the Mandatory Code
contained two further conditions for licensed
premises. These will be introduced on 1
October 2010. These conditions were delayed
to give business more time to prepare and will
mandate all licensed premises fo:

(d) Ensure they have an age verification

policy in place - .

(e) | Ens_uré- they are able to offer smaller
- servings of beer, wine and spirits.

10.06.. As the reguiations have been enacted, it

is not possible to prevent dj and e) coming into
force in October. However, the Government
believes strongly that regulation should only be
used as a last resort, and that alternatives to
regulation should be used wherever possible.
We want to take the opportunity of this
consultation to give people the chance to
comment on the necessity, cost, and impact of
the provisions outlined in the mandatory code.

Consultation Question 27: Have the first
set of mandatory conditions that came into
force in April 2010 had a positive impact on
preventing alcohol related crime?
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‘Consultation Question 28: Would you
support the repeal of any or all of the -

. mandatory cond:tlons {conditions (a) — (e)
above)?

10.07. The GoVémment is also interested in
further de-regulating the Licensing Act in order
to reduce the administrative burden both on.

business and licensing authorities. For example

" the appllcatlon forms for both a premises licence

‘and a TEN could be reduced, and the
requirement on the licensing authority to -
determine and publish a statement of licensing

' policy every three years could be removed.

Consultation Question 29: Would you
support measures to de-regulate the
_Licensing Act, and what sections of the

Act in your view could be removed or
S|mpI|f|ed?
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11. RESPONSES TO CONSULTATION

11 01. Alist of the consuitation questions
included in thls document is below.

+  Consultation Question 1: What do you think
the impact wouid be of making relevant’
licensing authorities responsible authorities?

~«  Consultation Question 2: What impact do
you think reducing the. burden of proof on
, Ilcensmg authorities will have?

. Con_sultatlon Question 3: Do you have

~ any suggestions about how the ficence
application process could be amended to
ensure that applicants consider the impact

of their licence application on the local area?

+ Consultation Question 4: What would the -
effect be of requiring licensing authorities
to accept all representations, notices and
recommendations from the police unless

. there is clear evidence that these are
not relevant? :

+  Consultation Question 5: How can licensing

authorities encourage greater commumty
and local resident involvement?

- = Consultation Question 6: What would be
the effect of removing the requirement for
interested parties to show vicinity when
making relevant representations?

"+ Consultation Question 7: Are there any
‘unintended consequences of designating
health bodies as a responsible authority?

+ -Consultation Question 8: What are the
implications in-including the prevention: of
health harm as a licensing objectlve'?

'+ Consultation Question 9: What would be
~ the effect of making community groups
interested parties under the Licensing Act,
and which groups should be included?

+ Consultation Question 10: What would be
. "the effect of making the default position for
- the magistrates’ court to remit the appeal
- back to the licensing authority to hear?

+. ".Consultation Question 11: What would be
the effect of amending the legislation so
that the decision of the licensing authority
applies as soon as the premises licence
holder receives the determination.

12

Consultation Question 12: What is the likely
impact of extending the flexibility of Early
Morning Restriction Orders to reflect the

heeds of the local areas?

Consultation Question 13: Do you have any

concerns about repeallng Alcohol Disorder
Zones?

Consultation Question 1 4: What are the
cohsequences of removing the evidential
requirement for Cumulative Impact Policies?

Consultation Question 15: Do you agree
that the late night levy should be limited

_to recovery of these additional costs? Do
. you think that the focal authority should be
~ given some discretion on how much they

can charge under the levy?

Consultation Question 16: Do you think
it would be advantageous to offer such

" reductions for the late night levy?
Consultation Question 17: Do you agree

that the additional costs cf these services

- should be funded by the late night levy?

Consultation Question 18: Do you believe
that giving more autonomy to local
authorities regarding closing times would
be advantageous to cutting alcohol- related
crime?

Consultation Question 19: What would
be the consequences of amending the
legislation relating to TENs so that:

a. All the responsible authorities can
cbjectto a TE_N on all of the Ifcensmg
objectives?

b. The police {and other responsible
authorities} have five working days to
object to a TEN?

c.. The notification period for a TENis
increased, and is longer for those
venues already holding a premises
licence?

~d. Licensing authorities have the discretion

to apply existing licence conditions to
aTEN? - o
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«  Consuftation Question 20: What would be
the consequences of:

~ a. Reducing the number of TENs that can
be applied for by a personal licence
holder to 12 per year? -

b. Restricting the number of TENs that
could be applied for in the same vicinity
(e.g. afi e]d)’?

- Consultation Question 21: Do you thlnk
" 168 hours (7 days) is a suitable minimum _
for the period of voluntary closure that can
be flexibly applied by police for persistent -
underage selling? :

«." Consultation Question 22 What do you
think would be an appropriate upper limit
“for the period of voluntary closure that can
be flexibly applied by police for permstent '
underage selling?

+ Consultation Question 23: What do you
_ think the impact will be of making licence
reviews automatic for those found fo be
persistently selling alcohol to children?

- Consultation Question 24: For the purpose
- of this consultation we are interested in
‘expert views on the following.

-~ a. Simple and effective ways to define -the -

‘cost’ of alcohol

b. Effective ways to enforce a ban on
~ below cost selling and their costs

¢. The feasibility of using the Mandatory
Code of Practice to set a licence
condition that no sale can be below
cost, without defining cost. -

+ . Consultation Question 25: Would you be in
favour of increasing licence fees based on
full cost recovery, and what impact would

' thrs have?

. Consultatlon Quest:on 26: Are you in favour .

of automatically revoking the premises
licence if the annual fees have not been
paid?

«  Consultation Question 27; Have the first -
set of mandatory conditions that came into
force in Aptil 2010 had a positive impact on

" - preventing alcohol-refated crime? '
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11.03.

+  Consultation Question 28: Would you
support the repeal of any or all of the
mandatory conditions?

+ Consultation Question 29: Would you
support measures to de-regulate the
Licensing Act, and what sections of the

" Act in your view could be removed or
simplified? -

11.02. The information you send us may be
passed to colleagues within the Home Office,
the Governiment or related agencies.

Information prowded in response to this
consultation, including personal information,
may be subject to publication or disclosure in
accordance with the access fo infermation
regimes. These are primarily the Freedom of
Information Act 2000, the Data Protection Act

(DPA) 1998 and the Environmental Information

Regulations 2004. .

11.04. If you want other information that you

- provide to be treated as confidential, please be
~ aware that, under the Freedom of Information
_ Act, there is a statutory Code of Practice with

which public authorities must comply and which
deals, amongst other thmgs with obligations of
confidence,

11.05. In view of this it would be helpful if you
could explain to us why you regard the
information you have provided as confidential. If
we receive a request for disclosure of the
information we will take fulf account of your
explanation, but we cannot give an assurance
that confidentiality can be maintained in all
circumstances. An automatic confidentiality
disclaimer generated by your IT system will not,
of itself, be regarded as binding on the
Department. - ' '

11.06. The Department will process your -

personal data in accordance with the DPA and

‘in the majority of circumstances this will. mean
_that your personal- data will not be disclosed to
-third parties
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ANNEX A

~ CONSULTATION CRITERIA

'The Consultation follows the Government's
Code of Practice on Consultation — the criteria.
for which are set out below: '

. Criterion 1 — When to consult — Formal

consultation should take place at a stage when '

 there is scope to influence the policy outcome.

Critetion 2 — Duration of consu!tat:on exercises
~ Consultations should normally last for at least
12 weeks with consideration given to longer
timescales where feasible and serisible.

Criterion 3 — Clarity of scope and impact .

— Consultation documents should be clear
about the consultation process, what is being
proposed, the scope to influence and the
expected costs and benefits of the proposals. -

Criterion 4 — Accessibility of consultation
exercises — Consulfation exercises should

be designed to be accessible fo, and clearly
targeted at, those people the exercise. IS
,mtended to reach.

Criterion 5 — The burden of consuftation

— Keeping the burden of consultation to a
minimum is essential if consultations are to
be effective and if consultees’ buy-in to the -
process is to be obtained. :

Criterion 6 — Responsiveness of consultation

exercises — Consultation responses should be -

analysed carefully and clear feedback should
- be provided to participants foﬂowmg
“the consultation. S

Criterion 7 — Capacity to consult — Officials

. CONSULTATION CO-ORDINATOR

if you have a complaint or comment about the
Home Office’s approach to consultation, you
should contact the Home Office Consultation
Co-ordinator, Nigel Lawrence. Please DO
NOT send your response to this consultation
to Nigel Lawrence. The Co-ordinator works
to promote best practice standards set by
the Government’s Code of Practice, advises.
policy teams on how to conduct consultations
and investigates complaints made against
the Home Office. He does not process your

‘response to this consultation.

The Co-ordinator can be emailed at:

‘ Nigel.'Lawrence@homeofﬁce.gsi;gov.uk or

’ alternatively write to him at:

| Nigel Lawrence, Consultatlon Co-ordlnator
- Home Office
" Performance and Dellvery Unit.

running consuftations should seek guidance in -

how to run an effective consultation exercise
..and share what they have Iearned from
the expenence ‘

. 'The full Code of Practice on Consultation is
available at: http://www.berr.gov.uk/whatwedo/
bre/consultation-guidance/page44420.htmi
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Flm-lx 2

Summary_-of Government’s proposals in Home Office consultation
document entitled "Rebalancing the Licensing Act. '

The Government |ntends to |ntroduce more flexibility into- the current licensing
- regime to allow local authorities and the police, to clamp down on alcohol- -
- related crime and disorder hot 'spots within local night time economles

To rebalance the ||cens|ng regime the Government is proposing the followmg
measures :

a. Give licensing authorities the power to'refu'se‘ licence applications or call for
‘a licence review without requiring relevant representaﬂons from a responsible
authorlty :

b. Remove the need for licensing authorities to demonstrate their decisions on
licences ‘are necessary for (rather than of benefrt to) the promotion of the.
licensing objectlves

c¢. Reduce the evidential burden of proof requ:red by licensing authorities in
maklng decisions on licence apphcations and licence reviews.

d. Increase the weight Ilcensmg authorities will have to glve to relevant
representations and objection notices from the police. :

e, Simplify Cumulatlve lmpact Policies to allow llcensrng authontles fo have
_more control over outlet density.

f. Increase the opportunrtles for local resrdents or their representatlve groups -
- to be involved in. licensing decisions, without regard to thelr |mmed:ate
proximity {o prem|ses - :

g. Enable more involvement of local health bodies in lloensmg decisions by
designating health bodies as a responsible authority and seeking views on
_makrng health a licensing objective. :

h. Amend the process of appeal to avord the costly practlce of rehearlng
licensing deoislons '

~i. Enable licensing authont:es to have flexrb|llty in restricting or extendmg
_opening hours to reﬂect communrty concerns or preferences.

" j. Repeal the unpopular power to establlsh Alcohol Disorder Zones and allow

licensing authorities to use a simple adjustment to the existing fee system to
pay for any additlonal pollcmg needed dunng Iate -night openlng
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k. Substantial overhaul of the system of Temporary Event Notices to give the
police more time to object, enable all responsible authorities to object,
increase the notification period and reduce the number that can be applied for

by personal licence holders. B ,

I. Introduce tougher sentences for persistent underage sales.

m. Trigger automatic licence reviews following persistent uhderage sales.
. Ban the sale of alcohol below cost price. o |

o. Enable local authorities to incréase libensing fees so that they are based on
full cost recovery. '

p. Enable licensing authorities to revoke licences due to non-payment of fees.

- Q. Consult on the impact of the Mandatory Licensing Conditions Order and
whether the current conditions sholild be removed. ‘
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A?@ofb‘m 3

Summary of issues and questions raised in the Home Office
consultat|on document ‘Rebalancing the Licensing Act.

(At present conditions can only be |mposed on a licence and an application for
a licence may only be refused if there are representations from responsible
authorities or interested parties, (e.g. Police, Trading Standards or residents).
On a review of a licence, additional conditions may be imposed, or a
licensable activity may be removed from the licence (i.e. temporarily or
permanently for a period not exceeding 3 months), or a licence may be
revoked. An application for a review can be initiated by responsible authorities
or interested parties. Therefore the Government proposes that a licensing
authority should alse be a responsible authority under the Act). *
Consultation Question 1: What do you think the impact would be of
making relevant licensing authorities responsible authorities?

(Where there are objections to a licence or an application for a review,
licensing authorities can take steps that it considers necessary to promote the
licensing objectives, Therefore the Government is considering reducing the
evidential burden on licensing authorities to demonstrate that their actions are
necessary and change the emphasis so that the licensing authority considers
what actions would be most appropriate to promote the licensing objectlves in
their area. , Decisions must still stay within the structure of promoting the
licensing objectives however. The Government is also considering making
- changes to the application process so as to shift the onus onto applicants to
consider and demonstrate how granting a licence will impact upon the local
area and how they would mitigate any potential negative impacts of this
“application). * Consultation Question 2: What impact do you think
reducing the burden of proof on licensing authorities will have?

_(The above detail also applies to) * Consultation Question 3: Do you have
any suggestions about how the licence application process could be
amended to ensure that applicants consider the impact of their Ilcence

application on the local area?

(The Government proposes to strengthen the weight that licensing authorities
must give to Police representations including those raised by the Police at a
 hearing and to objection notices and to require the authority to accept all

- representations and notices and adopt all recommendations from the Police
unless there is clear evidence that these are not relevant). * Consultation

~ Question 4: What would the effect be of requiring licensing authorities -
to accept all representations, notices and recommendations from the
~_police unless there is clear evidence that these are not 'relevant‘? '

- {The Govemment is considering expanding statutory guidance to encourage
licensing authorities to consult more widely in the development and '
determination of a licensing policy statement).e Consultation Question 5:

. How can licensing authorities encourage greater commumty and local

‘resident mvolvement‘? _
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(It is further considering removing the requirement for interested parties to
show that they live or carry on business within the vicinity of subject
premises). * Consultation Question 6: What would be the effect of
removing the requirement for interested parties to show vicinity when
makmg relevant representations?

- {(The Govemment proposes that Primary Care Trusts (or their equivalent)

. should also be included as a responsible authority under the Act. This will A
enable health authorities to make representations to the licensing authority in -
_.relation to the potential negative impact that licensed premises might have on
National Health Service resources. Such representations could cover the
impact of new premises or variations to existing licensed premises on NHS
" resources (primarily Accident & Emergency departments and ambulance
services), or more generally, the safety of the public within the night time
economy. * Consultation Question 7: Are there any unintended
consequences of designating health bodies as a responsible authority?

(The Government proposes to add the Prevention of Health Harm as a fifth
licensing objective, or make it available as a discretionary power to the
authority where there is a particular local problem. The consultation document
suggests that such an objective could allow Ilcensmg authorities to take
account of the density of licensed premises, hours of sale and links to local
alcohol related illnesses and deaths. The consultation paper suggests this

. could’'mean restrictions on additional alcohol licences, or hours of sale either

within the whole local authority or within defined parts of it. It could also mean
that premises are required or encouraged to display sensible drinking '
messages or to promote low or non-alcoholic drinks. The consultation paper
acknowledges that this may have significant cost implications or burdens for
businesses and their customers as a result}. « Consultation Question 8:
What are the implications in including the prevention of health harm as a
~licensing objective? .

(The Government is contemplating expanding the scope of interested parties
to also include community bodies such as school governors, housing
associations and registered social landlords which may make or wish to make
representations as a collective, rather than as individual citizens). ¢
Consultation Question 9: What would be the effect of making community
" group’s interested parties under the Licensing Act, and which groups
should be included? .

" (The consultatlon document considers the posmon with regard to appeals to

the Magistrates Court which hears the application again as a fresh

~application. However, the Magistrates Court are bound by the licensing
authority's licensing policy as well as statutory guidance issued under the Act.
On appeal the Court may dismiss the appeal, substitute any other decision
the licensing authority could have made, or remit the case back to the local -

- authority to rehear and dispose of in accordance with the Court’s direction.

~ Therefore the Government is proposing that the default position for

~ Magistrates should be to remit the case back to the licensing authority to hear.
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~ The consultation paper élso states any proposal would include.safeguards to
‘ensure that Article 6 of the European Convention on Human Rights as to a fair

trial is not compromised). * Consultation Question 10: What would be the
effect of making the default position for the magistrates’ court to remit

the appeal back to the licensing authority to hear?

(When there is a review of a licence a licensing authority may modify the
conditions of the licence, remove the designated supervisor, suspend a

licence for up to 3 months, suspend a licensable activity for up to 3 months or

remove a licensable activity from the licence, or revoke the licence. Such a.

~ decision does not take effect until the time for appeal (21 days) has elapsed

or until an appeal lodged is disposed of. The Government is concerned that
evidence suggests some decisions are appealed against to ensure that
premises are able to-trade during a profitable period and that the appeal may -
be withdrawn once the period has passed. Therefore the Government
suggests that the sanction imposed by the licensing authority shouid come
into force when the determination is served on the licence holder and the

- sanction should remain in place unless and until an appeal to the Magistrates

Court is successful). « Consultation Question 11: What wouid be the
effect of amending the legislation so that the decision of the licensing
authority applies as soon as the premises licence holder receives the
determination. :

- (The consultation document addresses the issue of late night drinking. It

states that as at 31 March 2009 there were 7,178 premises holding licences

~ to retail alcohol for up to 24 hours nationally. Many of these were hotels or

guest houses, or are shop or supermarket off sales. 845 premises nationwide
were pubs, bars and nightclubs able to sell alcohol for consumption on the
premises for-up to 24 hours, although there is no data to show just how many
of these premises actually open after midnight or between 3am and 6am. The
consultation acknowledges that many of the premises do not actually sell -
alcohol during these hours however, but merely have an-authorisation fo so.

~ Under the Crime and Security Act 2010, local authorities will have power to

make Early Morning Restriction Orders which restrict the sale of alcohol
between 03.00am and 06.00am. The commencement date for this
authorisation has not been announced yet and the consultation suggests that

- the Government intends to amend the power to allow licensing authorities to
- decide which hours they wish to prevent premises from opening between

00.00 (midnight) to 06.00 a.m. An Early Morning Restriction Order will also be

~ permitted if a licensing authority feels it would be ‘beneficial’ for the promotion

of the licensing objectives rather than ‘necessary’).s Consultation Question

12 What is the likely impact of extending the flexibility of Early Morning
| Restriction Orders to reflect the needs of the local areas?

The Envu‘onment Crime Reduction Act 2006 mtroduced a power for Councils
to designate an area or areas as Alcohol Disorder Zones (ADZ) and allow

~ them to charge a levy on problem premises in the ADZ. To date no such

zones have been applied for anywhere in the country. * Consultation
Question 13: Do you have any concerns about repealmg Alcohol
Dlsorder Zones?
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- Under the current legislation and the guidance that accompanies it, local
authorities are permitted 1o have cumulative impact policies which can restrict
the number of licensed premises in an area specified as a stress area and
which is also known as a cumulative impact or stress area policy. At present
in order to designate such an area as a stress area it needs to be evidenced
that the number of licensed premises in that area is adversely impacting upon
the licensing objectives. The Government is considering removing the
evidential requirement for such policies. * Consultation Question 14: What
are the consequences of removing the evidential requirement for
Cumulatlve impact Policies?

 The Government proposes enabling Ilcensmg authorities to charge a late
" night levy to help pay for the cost of policing the local night time economy
where this is deemed necessary. * Consultation Question 15: Do you

B agree that the late night levy should be limited to recovery of these

additional costs? Do you think that the local authority should be given
- some discretion on how much they can charge under the levy? '

The consultation baper also suggests that if such a levy is introduced
reductions could be given to premises involved in the schemes (which reduce

 additional policing costs) which are deemed best practice such as the Best

Bar None award. < Consultation Question 16: Do you think it would be
advantageous to offer such reductions for the late night levy?

It further suggests that other night time economy costs (e.g. taxi marshalling
or street cleaning) could be funded from the late night levy. * Consultation
Question 17: Do you agree that the additional costs of these services
should be funded by the late night levy?

The consUItation paper suggests that the Government will amend the
“guidance which accompanies the Act to permit licensing authorities to have
greater independence concerning closing times (e.g. staggering closing times,
fixed closing times or zoning etc). « Consultation Question 18: Do you
believe that giving more autonomy to local authorities regarding closing
‘times would be advantageous to cutting alcohol-related crime?

~ The consultation proposes making significant changes to the system of
Temporary Event Notices (TEN’s). The Government has already amended
the legislation with effect from October of this year to extend the time allowed
for the Police to respond to a TEN from 48 hours to 2 working days. The -
-Government also proposes making further changes to the TENs regime. At
present a TEN overrides any conditions attached to a Premises Licence or -
Ciub-Premises Certificate. The consultation proposes that the time for
- applying for a TEN when a premises licence is in force shouid be extended to
- oné month and that the time allowed for the Police to object to a TEN where a
premises licence or club premises certificate is in force should be extended to
5 working days. Licensing authorities would also be given the discretion to
apply existing licensing conditions for the period of a TEN.
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The right to object which is currently restricted to the Police only on grounds
of Crime and Disorder would be extended to other responsible authorities and.
to the other licensing objectives. To prevent possible delays in notices
coming to the attention of the Police, the licensing authority will be entitled to -

~ specify an exact address where TENs must be served upon the Police. The

time for serving a TEN in respect of non-licensed premises will be extended to
15 working days. Personal licence holders will be restricted to applying for up
to 12 TENSs per year as opposed to the 50 they can apply for at this present.
time and multiple applications for TENs would be prohibited. ¢ Consultation
Question 19: What would be the consequences of amendlng the
legislation relating to TENs so that:

" a. All the responsible authorities can object to a TEN on all of the
licensing
objectives?

b. The police (and other responsible authorities) have f' ve workmg days

to objectto a TEN‘?

c. The notification period for a TEN is increased, and is longer for those
venues already holding a premises licence? :

d. Licensing authorities have the dlscretlon to apply existing licence
conditions to a TEN? _

As per above question 19. « Consultatlon Question 20 What would be the

~ consequences of:

a. Reducing the number of TENs that can be applled for by a personal
licence
holder to 12 per year?

b. Restﬂctmg the number of TENs that could be applled for in the same
_ vucmlty {e.g. a field)?

The consultation paper expresses the Governments eoncerh at the amount of

- alcohol being consumed by children. Underage sales is a criminal offence

which can attract a penalty of up to £10,000 although the licence holder may
be given an option of a voluntary 48 hour closure notice by the Police'as an -

“alternative to a prosecution (which is a similar situation to being given a fixed

penalty notice for speeding or littering etc rather than facing prosecution).
Therefore the Govemment proposes to double the fine for persistent under
age selling to £20,000 and-is also considering amending the voluntary closure
period to 7 days as a minimum, with an upper limit which is yet to be

determined. + Consultation Question 21: Do you think 168 hours (7 days)

is a suitable minimum for the period of voluntary closure that can be -
flexibly applied by police for persistent underage selling? '
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~*» Consuitation Question 22: What do you think weuld be an appropriate
upper limit for the period of voluntary closure that can be flexibly
: appiied by police for persistent underage selling?

The consultation paper advises that the Government is considering ensuring .
that-all premises found persistently selling alcohol to children will be subject to
an automatic review of their licence regardless of whether or not they have

- been subjected to a voluntary closure or prosecution. * Consultation
Question 23: What do you think the impact will be of making licence
reviews automatic for those found to be per5|stently selimg alcohol to

~ children?

- The Government is proposing.introducing controls which would prevent the
sale of alcohol at below cost with a view to restricting binge drinking.
Consultation Question 24: For the purpose of this consultatron we are
mterested in expert views on the folowing.

a. Simple and effective ways to define the ‘cost’ of alcohol
b. Effective ways to enforce a ban on below cost selling and their costs

c. The feamb!llty of using the Mandatory Code of Practlce toseta

licence
condition that no sale can be below cost, without deflnlng cost.

" The consultation paper addresses regulatory matters including the question of
- licence fees. In 2006 a Government commissioned report concluded there
‘was a £43 million shortfall for the 3 year period 2004/5 to 2006/7 and
- recommended an increase in licence fees of 7% for the 3 year period 2007/8
to 2009/10. However this was never implemented and the Government now
proposes enabling local authorities to increase licence fees so that they are
based on a full cost recovery. The Government also acknowledges that the
tougher regime proposed by the consultation paper may lead to an increase in
the number of licence reviews and an increase burden on licensing authorities
but which should be reflected in the level of fees. * Consultation Question
- 25: Would you be in favour of i increasing licence fees based on full cost
recovery, and what impact would
this have?

Under the current legislation, a fee is payable on application for a licence and

then subsequently an annual fee, rather than a renewal of licence fee is paid.

- However there is no provision under the licensing act that allows for a licence.

to be revoked in the event that the annual fee is not paid. Under such

- circumstances all the local authority can do is to take civil proceedings against

~the licence holder to recover the debt. This has proved wholly unworkable in -
most instances; particularly where as occasionally happens, premises are

- abandoned or go out of business and debts occur, but the licence still remains

entirely in place under the same terms and conditions which simply allows for
a new owner to transfer an existing licence into their name without being
- subject to any application procedure or cost, other than the cost of transferring -
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the licence. For premises at the lower end of the fees scale cost recovery
through the civil Court is not economic until the licence fee is at least 2 years

- or more in arrears. Therefore the Government proposes permitting the
automatic revocation of a licence if the annual fee is not paid. Consultatlon
Question 26: Are you in favour of automatically revoking the premises

- licence if the annual fees have not been paid? :

Members of the Licensing Committee will be aware of the new mandatory
conditions to be attached to licences which partly came into force in April. In
summary these condition a.ban on irresponsible drinks promotions, a banon
dispensing alcohol directly into the mouths of customers, the requirement to
ensure availability of free tap water, a requirement for premises to have an
age verification policy and a requirement for on-licence premises to be able to
offer their customers small measures of beer, wine and sprits. The first three
of these are already in effect; the last two come into effect on the 1 October. ¢
Consultation Question 27: Have the first set of mandatory conditions '
that came into force in April 2010 had a posmve impact on preventing
alcohol-related crime? :

As per the above « Cohsultation Question 28: Would you support the
repeal of any or all of the mandatory conditions?

- The consuitat!on document finally seeks v;ews on the p033|b1I|ty of further de—
regulation of the Licensing Act to reduce the administrative burden on
businesses and also licensing authorities. It is suggested in the consultation
document for example that application forms for premises licences and TENs
could be reduced in length and that the requirement for the licensing authority
to determine and publish a statement of Licensing Policy every 3 years could
be removed. ¢ Consultation Question 29: Would you support measures

- to de-regulate the Licensing Act, and what sectlons of the Act i in your

- view could be removed or srmpilf' ed? :
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- Summary of questlons in Home Office consultatlon document

‘Rebalancmg the Llcensmg Act.

* Consuliation Questlon 1: What do you thlnk the impact would be of makmg
relevant licensing authorities responsible authorities?

. » Consultation Question 2: What |mpact do you thmk reducing the burden of
proof on licensing authorities will have? ' y

» Consultation Question'S: Do you have any suggestions about how the
licence application process could be amended to ensure that applicants
consider the.impact of their licence application on the focal area?

. Consu!tation Question 4: What would the effect be of requiring licensing
authorities to accept all representations, notices and recommendations from
the police unless there is clear evidence that these are not relevant?

- Consultation Questlon 5: How can licensing authontles encourage greater
community and local resident involvement? - :

» Consultation Question 6: What would be the effect of removing the
requirement for interested parties to show vicinity when maklng relevant
representatlons’?

. Consultation Question 7: Are there any unintended consequences of
designating health bodies asa responsible authority? :

» Consultation Questlon 8: What are the implications in mcludrng the
prevention of health harm as a llcens:ng objective?

‘ . Consultat:on Question 9: What would be the effect of maklng comrnumty
groups interested partles under the Licensing Act, and which groups should

- be included?

« Consultation Question 10: What would be the effect of making the default
position for the magistrates’ court to remit the appeal back to the licensing -
~authority to hear?

+ Consultation Question 11: What would be the effect of amending-the
legislation so that the decision of the licensing authority applies as soon as
“the premises licerice holder receives the determination '

» Consultation Questlon 12: What is the llkely |mpact of extend!ng the ﬂeXIblllty_
of Early Mormng Restnctron Orders to reflect the needs of the local areas?

. Consultatlon Quest|on 13: Do you have any concerns about repeallng
_ Alcohol Disorder Zones?
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"« Consultation Question 14: What are the consequences of removing the
~ evidential requirement for Cumulative Impact Policies?

« Consultation Questlon 15: Do you agree that the late night levy shou!d be '
limited to recovery of these additional costs? Do you think that the local
authority should be given some dtscretlon on how much they can charge

- under the Ievy’?

« Consultation Question 16: Do you think it would be advantageous to offer
such-reductions for the late night levy? . :

+ Consultation Question 1 7: Do you agree that the additional costs of these
services should be funded by the late nlght levy?

. Consultation Question 18: Do you believe that giwng more autonomy to local
authorities regarding closing tlmes would be advantageous to cutting alcohol-

related crime?

. Consuitatlon Question 19: What would be the consequences of amendlng
the teglslatlon relating to TENs so that:

a. Al the responS|ble authontles can object to a TEN on all of the licensing
objectlves’? A

' b The police (and other respon3|ble authontles) have five working days to
object to a TEN?

c. The notlflcatlon period for a TEN is mcreased and is longer for those
venues ‘already holding a premises licence? : :

S d. Llcens:ng authorities have the discretion to appfy existing Ilcence conditions
toa TEN? ‘
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. ConSuItation Question 20: What would be the consequences of:

a. Reduclng the number of TENs that can be applied for- by a personal licence
holder to 12 per year'? _ '

b. Restricting the number of TENs that could be apphed for in the same
7 vrcmlty (e. g a fseld)’?

. Consultat:on Question 21: Do you think 168 hours (7 days) is a suitable
minimum for the period of voluntary closure that can be flexibly applied by
police for persistent underage selling? _

. Consuitatlon Question 22: What do. you think would be an approprlate upper
limit for the period of voluntary closure that can be flexibly applied by police
for per5|stent underage seillng’? . L

. Consultat:on Question 23: What do you think the impact will be of making
licence reviews automatlc for those found to be perS|stentIy selling alcohol to
children’?

» Consultation Question 24: For the purpose of this consultatlon ‘we are
interested in expert views on the following.

a. Slmple and effectlve ways to define the “cost’ of alcohol
b. Etfectlve ways to enforce a ban on below cost sellmg and thelr costs

C. The feasablllty of using the. Mandatory Code of Practlce to set a Ilcence
condltlon that no sale can be below cost wuthout defining cost.

~ « Consultation Question 25: Would you be'in favour of increasing Ilcence fees
based on full cost recovery, and what impact would -
this have?

e Consultation Quest[on 26: Are you in favour of automatically revoking the
‘_premlses licence if the annual fees have not been pald’?

"« Consultation Question 27: Have the first set of mandatory condlt:ons that
~came into force in April 2010 had a positive |mpact on preventlng alcohol-
related crime? :

. Consultatlon Questlon 28: Would you support the repeal of any or aII of the
mandatory conditions? _ x

. 'Consultation Question 29: Would you support measures to de- regLIIate the
Licensing Act, and what sectlons of the Act in your vuew could be removed or

simplified?
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‘Colchester Borough Council

33 Sheepen Road, Colchester CO3 3WG

Telephone (01206) 282222 DX 729040 Colchester 15
Textphone users dial 18001 followed by the full number
that you wish to call.

Enwronmental & Protectlve Servnces

Contact Mr S Hervey'

-Home Offlce Alcohol Strategy Untt, . | '
Phone . (012086) 282701 Fax (01206) 506014

4™ Floor Fry Building,

-Eoﬁggsnham -Street S | | E.-n']ail simon.harvey. @colchester.gOy.uk
SW1P 4DF . : Your ref '

Ourref EPS/SJH/Licensing

- 5 ‘Date 6 September 2010
- Dear S_ir/Madam ' '

Re R_e'sponse to Rebalancing the Licensing Act "

Please see below the response sent on behalf of Colchester Borough Council to the Home
- Office consultation document ‘Rebalancing the Licensing Act’. The replies are hsted in the
order that the questlons are posed in the consultation- document -

Q1: What do you think the impact would be of making relevant
licensing authorltles responsnble authorltles’? _

ThIS is a proposal that has long been lobbied for by this Council. It would also sen5|bly align
the Licensing Act 2003 with the provisions allowed for under the Gambling Act 2005. it is
anomalous to recognise and accept the Licensing Authority as a responsible authority
under one piece of legislation and not the other, particularly when the negative aspects of
the licensing act such as alcohol related crime and disorder and noise nuisance has a
much greater impact on most local communities than the gambling act does. '

Such a proposal could however place a greater burden on already overstretched licensing
‘authorities from the weight of expectation from residents and other interested parties that
- the licensing authority would be able to enforce all complaints brought to their attention by
way of a review for example. It would therefore be essential that all other enforcing
responsible authorities continue o work in partnership and continue to take the lead for
those licensing objectives where they have the primary role and experience, e.g. the Police .
~ in relation to the Prevention of Crime and Disorder.

Should this proposed amendment be infroduced, it is important that there are checks and
balances built into allowing licensing authorities to adopt the role of a responsible authority.
by ensuring that licensing authorities are empowered to take action where they can show
‘that it is necessary and proportionate for them to so in order to promote the I|censmg
objectives within their area. :

_ Coichester Borough Council also weicomes the Governments proposal to shift the onus
-onto appllcants to consider and demonstrate to the hcensmg authonty how granting their
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application will lmpact on the local area and how they will mltlgate any potentlal negatlve
~ impacts of the application. -

~ From dialogue with other licensing authorities for example, it is clear that scant regard or :
attention is paid by applicants to most local licensing policies and in part this could be -
because the majority of applications were submitted on behalf of applicants by nationally
based Solicitors or pub companies, most of whom have little or no knowledge of the local
area which the premises concemed is situated in and who as-a result often submit
standard template operating schedules and standard offers of conditions to attach to the

grant of ilcence

This situatio_n c'ould be ameliorated by the applicant also having to submit an impact
assessment in support of their application which would show that they had taken into -
account the CIrcumstances and character of the local area that the premises applied for is

- situated in.

Q2: What impact do you think reducing the burden of proof on licensing authorities
will have?

This Council believes that all actions taken or decisions.made by the licensing authority
should be reasonable and proporticnate and should be evidenced and explained. Rather
than-a reduction in the burden.of proof however, it would wish to see a change of emphasis
~ - from the licensing authority being required to substantially prove that an application will

~ have a negative impact on one or more of the licensing objectives to the applicant being
required to prove beyond reasonable doubt that their application will actively promote the
licensing objectives rather than negate them. Where the applicant cannot or has.not

- provided such proof to the satisfaction of the licensing authority then the presumption
should be that the application will be automatically refused and the process would be one
~of resubmiission of the application with amendments (if the applicant still wishes to
proceed), rather than refer it to a right of appeal to the Magistrates Court agamst the

. licensing authorlty s decision.

Otherwrse the suggestlonof reducing the burden of proof on licensing authorities is already
negated by the decision taken by the High Court of Justice QB Division in the case of

- Daniel Thwaites Plc and Wirral Borough Magistrates Court and Saughall Massie
Conservation Society and Wirral Borough Council EWHC 838 (Admin) 10 March 2008.

Q3: Do you have any suggestions about how the licence application process could _
be amended to ensure that applicants conSIder the |mpact of their hcence
application on the local area? : :

: The licence appltcatlon process could be strengthened by the applicant also being required

~ to submit an impact assessment in support of their application and which must show that

- they have taken steps to ensure that their application will -not negatively impact on the local
area and on the licensing objectives. This would also ensure that the person or persons
submitting the application must at least have some local knowledge of both the premises -
- and area the premises is situated in. It would also be helpful to the licensing authority when

assessing the application to know exactly what the main purpose of the business is/will be.
le. if the main purpose of the business is a restaurant with occasional regulated
entertainment then that is what interested parties and responsible authorities expect it to be
and also what the licensing authority would reasonably expect to grant a licence for.
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- Q4 What would the effect be of requiring licensing authorities to accépt all
- representations, notices and recommendations from the police unless there i is clear

7 ewdence that these are not relevant?

~ This Council would not wish to see the discretion and local decision making powers of its
Licensing Sub Committee fettered by a requirement that it must always accept all

~ representations, notices and recommendations from the Police. This would also hamper
the possibility of the applicant voluntarily offering conditions or measures up to the licensing
authority which might be more effective in promoting the licensing objectives than those
recommended by the Police. Objections or concerns against an application can eften be
successfully mediated or negotiated to a successful conclusion without the need and cost:
of a licensing hearing which can be of a benefit to all parties concerned, but again the
ability to mediate or negotiate could be fettered if the licensing authority has no alternative
other than to always accept the recommendations made by the Police.

Such a proposal could result in an increase in the number of hearings that the licensing
authority has to. hold and therefore an increase in its costs of administering the licensing
regime locally. It is also likely to result in.additional appeals submitted to the Magistrates
Court which again would incur extra costs to the licensing authority, particularly where an
applicant's appeal is successful and costs are awarded against the Ilcensmg authority as a

resuit.

It is therefore suggested that if this proposal is to be implemented then the Ieglslatloh
should be amended so as to read that the appeal is made against the Pollce and not the

Ilcensmg authority.

Q5: How can licensing authorltles encourage greater communlty and local res:dent
mvolvement‘> : :

‘This Council consults very W|dely on lts Ircensmg policy but sadly the reahty is that very few
~ responses have been received back to this consultation. In terms of residents this lack of
- engagement with the policy making process may be because of apathy or more likely a

perception that their views will not be taken into consideration or implemented if expressed.
~In part this perception has been entrenched by the almost complete lack of flexibility that

- has been allowed to local licensing authorities under the Act and its accompanying
guidance and which has made it extremely difficult for the licensing authority to determine
for example what closing hours and Ilcensable activities are right for its area or certain parts
of its area. Where licensing authorities have tried to assert their independence and desire
to represent local residents in this regard they have often been overturned by the Courts
and have incurred additional cost to the authority as a result.

' -Q6 What would be the effect of removmg the reqmrement for interested parties to
show vncmity when making relevant representatlons'? S :

Colchester Borough Councll has adopted a common sense and pragmatic approach to the _
question of vicinity and as a result we have found little or no problem with argument from
either interested parties, or applicants; over the acc_eptance of relevant representations.

The Council is concerned however that if the concept of ‘vicinity’ is removed it will inevitably
lead to a considerable increase in licensing hearings and Magistrates Court appeals which
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‘will result in additional costs for the Council and applicants in particular. At this very - .
- . challenging time for Council budgets it would not welcome any proposal like this that wouid
inevitably increase its workload and its costs unless there was commensurate rise ln
- licence fees to accommodate this change.

It also seems prob!ematlcal to determine exactly at what geographical point a
representation from an interested party can no longer be considered as relevant to the
- application submitted. If the Home Office is however determined-to adopt this change to the
-question of ‘vicinity’, the Council would rather see a definition of vicinity. prescribed within
- the guidance and say for example that Councils either had to accept all representations
* within a 500 metre radius of the premises applied for, or had to consult with all known
‘interested parties W|thin a 500 metre radius of- the premises. ‘ :

However even this approach is lnherently open t_o dn‘ﬁculty and dispute as the judicial
review brought by a number of residents this year against Westminster City Council for

. failing to notify them of an application submitted by the Albert Hall has hlghltghted only to
clearly and expensrvely for all partles concerned. ,

Q7: Are there any unintended consequences of demgnatmg health bodles as a

o ) responSIb!e authorlty‘?

- Colchester Council weicomes‘the proposal to designate Primary Care Trusts or their
- equivalent as a responsible authority under the Act, particularly in local areas where there
- is a vigorous night time economy which places great pressures on the emergency services
- “such as the ambulance service or the focal accident and emergency department. .

It is vital however that for such a proposal to work that A&E data sharing and analysis is
freely available (which is often not the case at this present time) to all responsible
authorities and in particular to the licensing authority. It would also mean that a ‘joined up’
approach and partnership to data sharing is routinely entered into in order that the question - -
of alcohol abuse and the cost in terms of the damage to lives and property can be serlously
and holistically tackled and S|gn|f|cantly reduced over time. :

Q8: What are the :mphcatlons in mcludlng the preventlon of health harm as a-
Ilcensmg objective?’

This Council would welcome the ability to adopt this proposed fifth licensing objective as a
discretionary objective where it is considered or shown that there is a local problem in
regards to significant alcohol abuse, or high levels of alcoholism and health related
problems locally. This would especlally be the case if licensing authorities under this fifth

. objective could consider this as a reason to restrict additional alcohol licences, or an

increase in the hours of sale for alcohol where it is evidenced that either could cause harm
~ to public health in a local area. Such a discretionary adoption or the consideration of such a-
discretionary adoption could form part of the Councils Statement of Licensing Policy for

example.

Q9 What would be the effect of making commumty groups interested parties under
- the Llcensmg Act and whlch groups should be included?

This Councul beheves that the licensing act already makes prov:sio'n for ‘a p-erson involved
-in a business in the vicinity of the premises in question’ to make representation which Can

103



already pragmatically be interpreted by applying common sense to include school -
governors or housing associations for example and also makes provision for‘a body -
-representing persons living in that vicinity, for example, a residents association, of a parish
or town council. The guidance accompanying the Act is also clear that a person involved in
a business will be given its widest possible interpretation and need not be confined to those
engaged in trade and commerce and that the expression can embrace the functions of
charities, churches and medical practices. : :

The Council therefore beheves that any extension beyond this is unnecessary

Q10 What would be the effect of makmg the default position for the maglstrates
court to remit the appea! back to the Ilcensmg author:ty to hear?

This Council’s opinion is that an appeal to the Maglstrates Courtis a re-hearmg of the
application and in particular the stated case of Stepney Borough Council v Joffe makes it
quite clear that an appellant Court should not interfere with a decision of a lower panel
(such as a local authority licensing sub committee for example) simply because it is not
satisfied that the licensing sub committee is right, but that it should do so only if it is
satisfied that the decision made by the licensing sub committee is wrong. Magistrates
cannot reach a decision that a local authority’s decision was wrong without holding a full
hearing however. Therefore as a full hearing is required to be held anyway it seems
inconsistent and unnecessary in terms of the valuable and limited use of Magistrates Court
time and resources available for the Court to remit the matter back to the local authority for
a rehearing, when the Court itself could have dealt with the appllcatlon or the question of
condltlons to -be imposed on a ilcence for example. .

It is also this Councils Oplmon that such a proposal of making the defauit position for

. Magistrates Courts to remit an appeal back to the licensing authority would actually have
the net effect of increasing the workload and costs to licensing authorities, but without any
" resultant reduction in the workload of the Magistrates Courts.

Q11: What would be the effect of amending the Iegtslatlon so that the decision of the
licensing authority applies as soon as the premises llcence holder receives the

determlnatlon

This Council welcomes thls proposal partlcularly in the case of sanctlons |mposed ata
review hearing, or where there is a particularly controversial application that is likely to have
a negative impact on the licensing objectives and was strongly opposed by responsible -
‘authorities and interested parties such as residents and Ward Councillors.

Provided the licensing authority has acted in a reasonable, necessary and proportionate .
manner in relation to the hearing and decision it has made, there should be no reason for
the Court to subsequently award costs against the authority either for the appeal or for
alleged loss of earmngs or income by the appllcant

~ Question 12: What is the likely zmpact of extending the ﬂexmlllty of Early Morning
Restriction Orders to reflect the needs of the local areas? : ,

This Counci broadly welcomes this proposal and Wou!d welcome the fieX|b|I|ty of being

able to restrict the sale of alcohol beyond the current hours proposed by the use of Early
Morning Restriction Orders (EMRQ) under the Crime and Security Act 2010 which is the
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hours of 03.00 to 06. 00 a.m. and would wish to see these hours extended to mclude 0. OO o
~06.00 (midnight to 6a.m.). The Council also welcomes the proposal that a licensing _
authority can create an EMRO in their area where it feels the order would be “beneficial” for
the promotion of the licensing. objectlves rather than if it is felt to be “necessary as IS the
case at the moment. ‘

- However it is concerned that because the consumption of alcohol is not an offence under
the Act it would still potentially allow premises to bulk sell or persons to bulk buy an
unlimited an amount of alcohol and remain drinking on the premises until the early hours of
‘the morning. An EMRO under these circumstances would potentially do nothing about-

- restricting excessive consumption of alcohol or binge drinking and would do nothing to limit
the potential for crime and disorder or noise and disturbance to local resrdents from patrons
still leavmg these premises.in the very early hours of the mornlng

Therefore the Council would wish to see- the ficensing act-amended so as to make it an
offence under the act for premises to remain open after the hours they have put down as
their operatmg hours under the their operatmg schedule, :

1t would not wrsh to see the use of an EMRO extended to premises such-as residential
hotels, guest houses, or supermarkets that have a legitimate reason to offer the 24 hour
sale of alcohol to their guests or customers. There is little to no evidence that premises like
these are responsible for late night/early morning alcohol related crime and disorder or

pubhc nwsance
Q13: Do you have any concerns about repealing Alcohol Disorder Zones?

This Council has no concern about repealing Alcohol Dlsorder Zones and is not aware that
there is any Chief Officer of Police or Chief Executive in the country that has applied for
one. It always seemed to be the.case to this Council that local authorities and Police would
not want to apply such a zone in fourist areas, or wish to be seen to admit that their area
suffered from such a high level of alcohol related crime and disorder that it was necessary
to apply an ADZ to it. The negative publicity and fall out arising from such a decasron aiways
seemed llkefy to make the use of ADZ’s unworkable _ : :

Therefore there is little point in Ieavmg Iegrslatlon on the statute books if it is not being used
- and is never likely to be used. :

Q14: What are the consequences of removing the evidential requirement for
Cumulative Impact Policies? : . '

-ThIS Council would not wrsh to see the retrograde step of appllcants having to prove aneed .
for an additional licence for commercial reasons which in effect would be reintroducing the
status quo as it was applied by the Licensing Justices under the 1 964 Licensing Act,

It would however wish to see the present position strengthened by the applicant havingto
provide an impact assessment to show proof that they had considered the full impact of the .
application on the local area and local residents and that neither they or the licensing

objectives would be negatively affected if the application was granted. This would shift the
burden of providing evidence onto the applicant rather than it having to be provided by the
licensing authority, responsible authorities or interested partles such as residents or Ward

. Councillors.
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in terms of the implementation of a Cumulative Impact Policy, the Council would wish to -
see the requirement that there must be evidence provided to support such an policy
maintained, but that the evidential burden be considerably reduced by there only being a
. necessity for the local Police to apply for its introduction to the licensing authority and orily’
- the Police would be reqmred to supply evidence in support of such a policy.. -

Alternatlveiy, the Home Offlce may wish to consider amendmg the ieglslatlon in regards to
cumulative impact policies so that where one is in force, any licence application submitted
- will be automatically refused, rather than the licensing authority only being able to refuse
~ the application if relevant representations are made as is the case at this present time.

Q15: Do you agree that the late night levy should be limited to reCoVery of these
additional costs? Do you think that the local authority should be given some
discretion-on how much they can charge under the levy? ‘

This Counc:l welcomes the proposal to mtroduce such a dtscrettonary ‘Iate night levy’ but
would be concerned that the local authority is not just used or seen as a conduit for setting
up such-a scheme and for collecting the charges paid under this levy, only for the revenue
collected to disappear into some central pot, or to pay for the cost of local late mght
Policing only. The levy if introduced should be allowed to be reinvested locally to assist in
the regeneration of the area subject to the levy. For-example to also pay for additional

- street cleaning, improved securlty such as CCTV, street lighting or street furniture or taxi -

marshais

"The Council would wish to see the mtroduction of suchalevyas a dlscretronaf opt|on rather
. than a blanket option because it would not wish to see such measures being unaversally
applied to village or rural locations where there was little orno evndence of alcohol related
crime and dlsorder or public nuisance occurring.

It would also welcome the proposaf that the amount of charge under the Ievy is

| _discretionary or erX|bIe to each individual local author:ty

- Q16: Do you thmk it would be advantageous to offer such reductlons for the late
_ nlght levy? :

The consultation document proposes that a reduction be allowed under the levy scheme for .
premises that participate in schemes which reduce additional costs, or that are involved in
schemes that promote best practice in the licensed trade such as the ‘Best Bar None’

scheme.

While best practice and participation in such schemes are to be welcomed and encouraged
this Council would urge caution at their being the sole reason for suggesting such a
reduction because the compliance with such best practice can unfortunately only be as
good as the current premises owner/management or Designated Premises Supervisor and
a change in any three of these factors can often lead to a dramatic reduction in standards,
co-operation and partnership with responsible authorities such as the Police, interested
parties such as residents, or with the licensing authority itself. '

This Couneil therefore believes that if there is a reasonable ahd necessary need to |
. introduce such a levy locally then the advantage of additional Policing, or additional
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resources such as street cleaning, CCTV, street lighting, street furniture, late night toilet
facilities to prevent public urination or defecation, or'the provision of taxi marshals would be

: beneficial to all of the community and not just the patrons of the_se.!ate right premises. -

-Q17: Do you agree that the -add_itioha'l costs of these services shou!d be funded by

the late night levy?

As per the Council's re'sponse given to quéstidns 15 & 16 of this ‘-consulta_tion document it
would agree that additional services such as street cleaning and taxi marsha!s etc shouid

* be funded by late night levy.

' Q18: Do you believe that givihg more autonomy to local authorities regarding closing
- -times would be advantageous to cutting alcohol-related crime?

- This Council would welcome the ﬂéxibility and empowerment of being allowed to implement

licensing hours to suit the needs and requirements of local residents and businesses and to

~ be able to react to advice and opinions given by responsible authorities such as the Police
- or environmental health noise officers as to what might be reasonable and appropriate
- fixed or staggered licensing hours within its area or withi_n zones of its area.

Itis concernéd however that as mentionéd in the Council’'s response to question 12 of this

consuitation document that ‘licensing hours’ must also include the actual closing time Qf the

. premises, i.e. the time that it must shut its doors and its customers must leave the

premises. Otherwise there is unlikely to be substantial gain from giving this autonomy fo
local authorities if premises stop selling alcohol at a certain hour, but large numbers of their
customers remain consuming alcohol they have bulk purchased before the end of this sale
time and who then leave the premises in the very early hours of the morning after having

consumed or binge drunk large quantities of alcohol with all of the inherent alcohol related
crime and disorder and public nuisance problems that this could entail.

Q19: What would be the consequences of amending' the legislation relating to TENs
so that: : : - ' _ a o

a. All the responsible authorities can objec_:t to a TEN on all of the Iicensing

objectives? .

b. The police (and 'other'respo,ns'ible authorities) have five working 'days to object to
aTEN? B ‘ ' . _ . S

c. The notification period for a TEN is increased, and is longer for those ‘v'enues
already holding a premises licence? : ' '

d. Licensing authorities have the discretion to‘apply‘ex‘isting licence conditions to a
TEN? o ' ' ' S

In answer to the four parts of this question the Council would respond as follows:

~a. This Council has always felt that limiting an objection to a TEN only on Crime and

Disorder grounds was too restrictive and was not consistent with the promotion of the four

- licensing objectives overall. It appreciates that the reason behind the decision to only allow

the Police the right of objection was taken for the best of intentions so as to make the TEN
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a simplified ‘light touch’ procedure, however the reality five years after the commencement

. of the licensing act is that there are very often far more problems associated with noise
from a TEN event.than there is with crime and disorder. The Council therefore welcomes
the proposal to extend the potential to object to a TEN to all other responSIble authoritles

s partlcularly enwronmental heaith noise officers.

- b. The Councit welcomes the proposal to extend the objection period but believes that five
working days is still a very limited time frame to permit responsible authorities to properly
assess the event applied for and to discuss or negotiate any concerns that they may have
with the applicant, or to seek clarification over questions they may have. This is especially
pertinent in a time where the staff numbers of all responsible authorities and also the -
licensing authority itself are likely to be cut in the foreseeable future. Under those
circumstances a five day objection period is likely to be a very demanding requirement.
indeed and couid lead to events slipping through the net that ought to have been subject to
closer scrutiny by the responsible authorities.

This Council would therefore prefer to see an ohjection 'pénod that is the same or similar to
the objection period allowed for under the ‘Minor Variation’ process which is a ten workmg

day period.

¢. The Council welcomes the proposal to extend the notification period for the submission
of a TEN from its current ten working days. In line with the response given above to
question 18b, this Council would prefer to see a longer notification period as possible being
given. It would suggest that ideally the minimum notification period should be 20 working
days, but would accept a 15 working day period and whlch once again would naturally align
itself with the Minor Variation timescale. :

This Council does not however see any merit in the proposal to place a longer notification

- on certain types of premises. The licensing act has in many cases blurred the lines and

distinctions between the ways that premises used to operate under the 1964 licensing act

as to how they now operate under the licensing act 2003. Previously it would have been

rare for a pub or bar or restaurant to operate the same opening hours as a night club for

example or to offer the same kind of music and dancing entertainments as a nightclub. It

~ may therefore be confusing for applicants, responsible authorities and the licensing
authority alike if for example it was decided that only pubs or bars had to give a longer-
notification. There are also many communlty halls or village halls and members clubs that
on paper are also ‘licensed premises’ and are able to offer alcohol and very similar opening
hours and entertainment activities as offered by pubs and clubs for example. Agaln this

- could be confusing for all parties concerned and therefore this Council would prefer to see
a standard notification period remain across the board for all premises.

d. This Council welcomes this proposal but would caveat this by saying that conditions -
~should only be added where the licensing authority has received a relevant representation
from a responsible authority which necessitates: the imposition of existing licence conditions
in order to promote one or more of the four licensing objectives. This would ensure that the
- procedure for submitting a TEN still retains an element of a light touch approach and would
~ not place onerous conditions on a one off event at a community hall or village hail for |

example. Alternatively the licensing authority could be given discretion to attach existing
“licence conditions to a grant of a TEN to a premises licence or Club Premises Certificate
- where those conditions are relevant and consistent with the event applied for and with the
positive promotion of the licensing objectives. However the Council is concemed that such
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an option could mvofve the licensing authority in a conS|derabIe amount of addjtional work
~in filtering out those conditions that were not relevant to the event in question or to the

- promotion of-the licensing objectives for the event in question and could make this quite -

- confusing and onerous for applicants who may not necessarily be the holder of the

- premises licence or club premises certificate, or.a manager or DPS of the venue holding
- the premises licence. Again the response the Council has made in paragraph two of

,questlon 19¢ would also apply as a response for questlon 19d. :

- Q20: What would be the consequences of:

a. Reducmg the number of TENs that can be applled for by a personal licence holder
to 12 per year'?

b. Restnctlng the number of TENs that could be apphed for in the same V|c|n|ty (e. g
- afield)? _ ‘

a. This Council would not support this proposal which it believes could have a severely
adverse affect on small business such as catering firms for example who reiy on running
outsrde bars at events to supplement their income. _

b This Council would not support this proposal which could severely affect many rural .
areas in partlcular where County or. ‘agricultural shows, or food and drink falrs are held in

the same field, barn or outbur!dlng for exampfe

- Q21: Do you think 168 hours (7 days) i |s a suntable minimum for the perrod of
- voluntary closure that can be ﬂembly applied by police for persistent underage
selling? N .

This Council is extremely concerned about the frequency and volume of alcohol consumed
- by young persons particularly those that are under age children. It is also extremely
concerned that not enough punitive enforcement action or sanction is taken against those

- persons or premises that persistently sell alcohol to under age persons, such as a review of
 the premases licence being sought for example ‘ _ : '

Therefore it welcomes the proposals to e’xtend the voluntary closure period that the Police
- can offer premises as an aiternative to prosecution: It is concerned however that even
extending this to 7 days is not enough of a punitive measure or sanction to deter the
premises in question or other premises from committing the offence again and whether or
not 7 days is also enough time for staff training and other measures to be put in place by
the premises so that it can effectively: “get its house in order” S

- This Council would therefore wrsh to see a minimum period of 14 days applled if thls
. proposal to extend the 48 hour period is adopted. However if this measure is to be adopted
~ so that additional staff training and other measures can take place, the government needs

- .to-ensure that the level of fine for a conviction for under age sales is not considerably lower

- than the income that would be lost by the premises voluntarily closing for either the 7 days
proposed or the 14 days suggested by this Council. Otherwise the licence holder is more
likely to choose the option of going to Court and facing prosecution and conviction on every
occasion because it is perceived by them to be the cheaper option.

109



Q22: What do you think would be an approprlate upper limit for the period of
~ voluntary closure that can be erXIbly applied by pohce for perS|stent underage
' sellmg’?

- This Counc:l beheves that this is a problematlcal questlon because the pumt:ve outcome of
a voluntary closure could commensurately be far worse for a small retailer/licence holder
than it might be for a large national retail chain/licence holder and _yet the seriousness of

- the offence is the same and the effect on the under age person who is sold the alcohol is
-the same in either case. Therefore this Council believes that if a premises is persistently

. caught sellmg alcohol to under age persons then the matter ought to be dealt with by way
of a review of their premises licence and where the licensing authority has.the power to

" suspend a licence for up to 3 months or even revoke a licence for example. If the matter

has become that serious then it should be an automatic case for a review of the premises

licence regardless of any voluntary offer made fo close the premises by the licence holder.

Q23: What do you think the impact will be of makmg licence reviews: automat|c for
those found to be perSIstentIy selling alcohol to ch|ldren‘? :

This Council belleves that it would send out a clear message to persistent offenders that
they risk the possibility of losing their licence, but in the short term this also could initially
make additional work for the licensing authority and responsible authorities such as the

- Police who will have no option other than to participate in the review process. However the
" Council welcomes this- proposal both as a proportionate deterrent and as a punitive

sanction.

N

Q24 For the purpose of th|s consultatlon we are mterested in expert views on the -
following: ‘ :

a. Simple an_d effective ways to define the ‘cost’ of alcohol
b. Effective ways to enforce a ban on below cost selling and their costs

¢. The. feasrb!hty of using the Mandatory Code of Practice to set a licence condition
-that no sale can be below cost without defining cost. :

‘In answer to the three parts of this questlon the Councnl would respond as. foliows '

‘a. This Councn believes that the higher the alcohol content of a product the higher the cost
price to the consumer should be. In particular this would help discourage the sale of very
high strength lagers or ciders for example to those persons who drink stch products not for
sociable reasons; but purely because it helps them binge drink or get drunk quickly and
which unfortunately often results in extreme alcohol related crime and disorder or anti
social behaviour frequently displayed on the streets of our towns and cities. I it is possible
~ to do so however the Council also believes that a distinction should be made on high
. quality products that also have a high alcohol volume such as malt whiskeys or barley wine

for.example and which may already be priced at a level that would make them unattractive
- fo consume for the purposes of binge drinking or antl social drinking.

" b. This Council believes that the _most effective method would be to revoke the licence of a -

- premises caught selling below cost price and introduce this as an offence under the
legislation so that could attract a six month prison sentence and/or a £20,000 fine.
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- ¢. This Council also-welcomes the proposal to use a ‘Mandatory Code of Practice’ to set a
licence condition that no sale can be below the cost price to the premises. It would further
welcome a proposal that where responsible authorities are concerned about prices for
alcohol being sold in local premises this could trigger a review of the premises licence.

- However it would not wish to see this proposal extended to include interested paities. It

- would of course always be open for an interested party to raise a concern or make a
complaint to a responsible authority such as the Police or Trading Standards where they
had a belief or suspicion that a premises was selling below cost price. - ' -

7 Q25: Would you be in favour of increasing licence fees based on full cost recovery,
and what impact would this have? : ' i L

This Council would wholeheartedly be in favour of increasing the cost of the licence fee
based on full cost recovery. There is no doubt that at present it costs most urban or
urban/rural Councils more to administer and enforce the provisions of the licensing act than
is taken in licence fees. This is particularly the case in relation to the cost of hoiding
hearings under the licensing act. Colchester has a high residential population within its
town centre and this has contributed to an extremely high number of hearings in our area. It
- is the cost of these hearings that is also such a burden on the authority. For example the
. licensing authority recently had to go through the statutory process of arranging for a
hearing to consider an objection to a TEN. This included the cost of preparing a report for
the ficensing sub committee, the cost of printing and advertising the agenda and report and
notifying the applicant, the Police and sub committee members that a hearing must take
place to consider the objection. Prior to the hearing the applicant subsequently withdrew
their application after discussion with the Police. All of this process had to be put into place

for a fee of £21. '

All of which means that in effect the Council tax payer is subsidising the licensing act
regime out of the general fund. The impact of introducing such a measure as proposed
‘under this question would be to end this subsidy. L

Q26: Are you in favour of automaticéilyrevdking the premises Iiéenbe if the annual
fees have not been paid? o o ' :

- This Council is fully in support of such a proposal. It is entirely inconsistent that under the
~ provisions of the Gambling Act 2005 a premises licence becomes revoked if the annual fee

- remains unpaid, but under the Licensing Act 2003 it becomes a matter for civil debt '
recovery. The cost of initiating such a process often far outweighs the amount of fee
involved and many premises licence holders are aware of this. :

The Council has seen the number of unpaid annual fees rise. Some of these unpaid fees

are undoubtedly the result of the challenging economic circumstances many licensed

‘premises such as pubs and clubs find themselves in at this present time, but equally many

premises appear to be playing the system and which is encouraged by the knowledge that

. they cannot lose their licence if the fee remains unpaid. Once again under the present

" arrangements it is the Council tax payer who effectively ends up subsidising this non
payment. , : : . . :

Q27: Have the first set of rhand_atory conditions that cam_é.ihto force in April 201.0_ had

a positive impact on preventi_hg alcbhol\related crime?
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* This Council in partnership wrth the local Police and licensed frade representatives took an
early'and very robust stance on the prohibition of irresponsible drinks promationis in

- Colchester. This stance was not popular with all elements of the licensed trade but has

- held its consensus undér the possibility of robust enforcement should it not hold. [t is
disappointing that not all areas took that approach however and in ali fairness to the
licensed trade it may have meant that they have lost customers to nearby towns who
decided not to adopt such a robust stance towards this issue.

Itis however to early yet to say what overall impact thls stanoe along with the other
mandatory conditions that came into force in April has had on preventing alcohol related
crime and disorder and it m'ay need a longer period'for such an assessment to be made.

_ Q28 Would you support the repeal of any or all of the mandatory condltrons
(condrtlons (a) — (e) above)?

_ Rather than repeal them this Council would prefer to see a greater clarity in the wording of
some of these conditions, or more helpful guidance issued as to what represents an
irresponsible drinks promotion or the ways of advertising such a.promotion which did not
take into account internet technology and web site advertising for example, so that there is

- no potential for misunderstanding or challenge over exactly what does constitute an
irresponsibie drinks promotion. It feels that if such guidance had been available in April far
more local authority areas would have been prepared to robustly approach the
enforcement of thls issue as the Councrl and its partners in Colohester were.

Q29: Would you su_pp_o_rt measures to de-regulate the Licensmg Act, and whatr
- sections of the Act in your view could be removed or simplified?

This Council would wish to see a simplification and reduction in the forms to be completed
under the licensing act. In particular new premises licence application and variation forms
and the TEN application form. All of which are lengthy and can be confusing and have
resulted in a huge amount of officer time being spent in helping applicants to complete
forms and also to give advice to applicants over how to complete forms so that their
intentions are clear to responsible authorities and interested parties alike and which in turn
should hopefully reduce the possibility of objections being raised to the application and a
need to hold an expensive licensing hearing-as a result. This would reduce the
administrative costs to all parties concerned particularly the applicant and also the licensing .
“authority. The request for advice and officer time has appeared to increase:
commensurately in the current challenging and difficult economic climate as applicants can
no longer afford to seek the services and advice of Solicitors to complete forms on their
behalf wh|oh was very much the case in the early days of the licensing act.

The Council would also wish to see the wordrng of the offence carrying on a licensable -
activity other than in accordance with an authorisation’ given much greater clarity and
explanation to leave this offence far less open to interpretation, or alternatively to create a -
new offence under the act which simply defines it to be an offence to breach a condition
attached to the. premises licence or club premises: certrflcate

It would also wish to see the requirement removed from the act for the licensing authority to

- produce and publish a statement of licensing policy every 3 years which is unduly onerous,

- time consuming and expensive for the licensing authority to consult.on and produce. If the
- government is concerned that such a removal would disengage the wider community and
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- local resident involvement in the licensing act, the evening and night time economy, alcohol

- related crime ‘and disorder and the Council’s policies in this regard it perhaps could- o
- consider instead the formation of local licensing panels which could be made up of

- .representatives from responsible authorities, licensed premises, local businesses, residents
the Council and the licensing authority for example and which could meet regularly to
-discuss the content and implementation of the Councils licensing policy to reflect local
needs, concerns and issues and-also to reflect on changes in legislation or guidance and.
how these changes will be implemented locally. - : -

The Council would not agree with a proposal to totally deregulate the licensing act to any
great extent however because this is actually likely to lead to further confusion for '
applicants, responsible authorities and interested parties and also to an increase in costs
incurred by all parties, particularly the licensing authority, now that the act has had five
‘years to bed in. instead it would prefer to see those areas of the licensing act that need
clarification or tightening up being scrutinised and amended accordingly by the
government. - o : -

| trust that these reépbn_ses are clear but should any further infbrmation or ciarifiCatiQn be
required please do not hesitate to contact the writer accordingly. : -

Ydurs sincerely-
Slarvey

Simon Harvey
Licensing Manager
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e-mail: licensing.committee@colchester.gov.uk
website: www.colchester.gov.uk



	Agenda
	Licensing of Sexual Entertainment Venues (Sex Establishment Licence) Report for Licensing Committee meeting on 6 October 2010
	Home Office 'Sexual Entertainment Venues' document for Licensing Committee meeting on 061010
	Report on Council's response to 'Rebalancing the Licensing Act 2003' for Licensing Committee meeting on 6 October 2010
	Appendices for Council's response to 'Rebalancing the Licensing Act' for Licensing Committee meeting on 061010

