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COLCHESTER BOROUGH COUNCIL

TO ALL MEMBERS OF THE COUNCIL 4 December 2013

You are hereby summoned to attend a meeting of the Council to be held at the Council
Chamber, Town Hallon 5 December 2013 at 6:00pm for the transaction of the business

o

Chief Executive

AGENDA

Please note that the business will be subject to short breaks at approximately 90
minute intervals

Apologies: Councillor Naish

Pages
1. Welcome and Announcements 1

(@) The Mayor to welcome members of the public and Councillors
and to invite the Chaplain to address the meeting. The Mayor to
remind all speakers of the requirement for microphones to be used at
all times.

(b) Atthe Mayor's discretion, to announce information on:

action in the event of an emergency;
mobile phones switched to silent;
audio recording of the meeting;
location of toilets.

2. Have Your Say!

(a) The Mayor to ask members of the public to indicate if they wish to
ask a question, make a statement or present a petition on any matter
relating to the business of the Council — either on an item on the
agenda for this meeting or on a general matter not on this agenda
(Council Procedure Rule 6(2)).

(b) The Mayor to invite contributions from members of the public who



wish to address the Council on a general matter not on this agenda.

(Note: A period of up to 15 minutes is available for general
statements and questions under 'Have Your Say!").

3. Minutes 2-12

A... Motion that the Minutes of the meeting held on 16 October
2013 be confirmed as a correct record.

4. Mayor’'s Announcements

Mayor’'s Announcements (if any) and matters arising pursuant to
Council Procedure Rule 8(3).

5. Declarations of Interest

The Chairman to invite Councillors to declare individually any interests
they may have in the items on the agenda. Councillors should consult
Meetings General Procedure Rule 7 for full guidance on the
registration and declaration of interests. However Councillors may
wish to note the following:-

« Where a Councillor has a disclosable pecuniary interest, other
pecuniary interest or a non-pecuniary interest in any business of
the authority and he/she is present at a meeting of the authority
at which the business is considered, the Councillor must
disclose to that meeting the existence and nature of that interest,
whether or not such interest is registered on his/her register of
Interests or if he/she has made a pending notification.

« If a Councillor has a disclosable pecuniary interest in a matter
being considered at a meeting, he/she must not participate in
any discussion or vote on the matter at the meeting. The
Councillor must withdraw from the room where the meeting is
being held unless he/she has received a dispensation from the
Monitoring Officer.

« Where a Councillor has another pecuniary interest in a matter
being considered at a meeting and where the interest is one
which a member of the public with knowledge of the relevant
facts would reasonably regard as so significant that it is likely to
prejudice the Councillor's judgment of the public interest, the
Councillor must disclose the existence and nature of the interest
and withdraw from the room where the meeting is being held
unless he/she has received a dispensation from the Monitoring
Officer.

« Failure to comply with the arrangements regarding disclosable



pecuniary interests without reasonable excuse is a criminal
offence, with a penalty of up to £5,000 and disqualification from
office for up to 5 years.

6. Items (if any) referred under the Call-in Procedure

To consider any items referred by the Strategic Overview and
Scrutiny Panel or the Finance and Audit Scrutiny Panel under the Call-
In Procedure because they are considered to be contrary to the
policy framework of the Council or contrary to, or not wholly in
accordance with the budget.

7. Licensing and the Night Time Economy

Proposer: Proposed jointly by Clirs Barlow, G. Oxford, Quince and T.
Young

B... Motion that:-

This Council takes on board the points made and discussions held at
the recent meeting of the Crime & Disorder Committee and as a
result:

« Instructs the Chief Executive of Colchester Borough Council to
write to all licensed premises operating in Colchester Borough,
inviting them to make a financial contribution towards the running
costs of Colchester's SOS bus;

« Recognises the problem of ‘pre-loading’ with regards to alcohol
misuse and recommends the setting up of an all-party task and
finish group to investigate the issues surrounding this and to
report back to Full Council by March 2014;

. Calls on the MPs representing Colchester Borough, The Hon
Bernard Jenkin MP, Priti Patel MP and Sir Bob Russell MP to call
for reform of our licensing laws;

« Invites the three MPs representing Colchester Borough, The
Hon Bernard Jenkin MP, Priti Patel MP and Sir Bob Russell MP
to spend a Saturday evening in Colchester town centre with the
Group Leaders to view and discuss the issues and problems
surrounding the night-time economy at first hand.

8. Electoral Review of the Borough of Colchester 13-33

C.. Motion that the recommendations contained in the Monitoring
Officer's report be approved subject to the wording of the answer to
question 8.2 on page 33 of the agenda being deleted and replaced



with “Please refer to Political Groups’ submissions”.

Recommendations of the Cabinet, Panels and Committees

Review of Local Code of Corporate Governance

D... Motion that the recommendation contained in minute 22 of the
Governance Committee meeting of 15 October 2013 be
approved and adopted.

Review of the Ethical Governance Policies

E... Motion that the recommendations set out in minute 21 of the
Governance Committee meeting of 15 October 2013 be
approved and adopted.

Sex Establishment Licensing Policy

F... Motion that the recommendation contained in minute 9 of the
Licensing Committee meeting of 7 November 2013 be approved
and adopted.

. Local Council Tax Support Scheme

G... Motion that the recommendation contained in minute 52 of the
Cabinet meeting of 27 November 2013 be approved and adopted

Capital Programme

H... Motion that the recommendation contained in minute 54 of the
Cabinet meeting of 27 November 2013 be approved and
adopted.

10. Notices of Motion pursuant to Council Procedure Rule 11

Late Night Levy
Proposer: Councillor Quince
... Motion that:-

This Council believes that a late night levy pursuant to the Police
Reform and Social Responsibility Act 2011 should be introduced
at the earliest possible opportunity for bars, pubs and clubs and
other relevant late-opening alcohol suppliers in the Borough of
Colchester and requests the Licensing Committee to investigate
its introduction.

34

35-36

37

38-39

40-43



As the Motion relates to a non-executive function, it will be
debated and determined at the meeting.

MAIN AMENDMENT
The following main amendment to the motion has been received:-
Proposer: Councillor Barlow

Motion that the motion on the Late Night Levy be approved and
adopted subject to the following amendments:-

The deletion of the words “should be introduced at the earliest
possible opportunity for bars, pubs and clubs and other relevant
late-opening alcohol suppliers in the” and their replacement with
the words ” may provide some benefits for the residents of the”;
The deletion of all wording from “Licensing Committee” onwards
and their replacement with the words “newly created Task and
Finish Group on preloading and the night time economy to
investigate the costs and benefits of introducing this levy with a
view to recommending to Council in its report in March whether or
not it should be introduced.”

If the amendment were to be agreed the revised Motion would
read as follows:-

This Council believes that a late night levy pursuant to the Police
Reform and Social Responsibility Act 2011 may provide some
benefits for the residents of the Borough of Colchester and
requests the newly created Task and Finish Group on preloading
and the night time economy to investigate the costs and benefits
of introducing this levy with a view to recommending to Council in
its report in March whether or not it should be introduced.

11. Questions to Cabinet Members and Chairmen pursuant to
Council Procedure Rule 10

To receive and answer pre-notified questions in accordance with
Council Procedure Rule 10(1) followed by any oral questions (ie not
submitted in advance) in accordance with Council Procedure Rule 10

(3).

(Note: A period of up to 60 minutes is available for pre-notified
questions and oral questions by Members of the Council to Cabinet
Members and Chairmen (or in their absence, Deputy Chairmen)).

At the time of the publication of the Summons no pre-notified
questions had been received.



12. Schedules of Decisions taken by Portfolio Holders 44 - 46

To note schedules covering the period 1 October -20 November
2013.

13. Urgent items

To consider any business not specified in this summons which by
reason of special circumstances the Mayor determines should be
considered at the meeting as a matter of urgency.

14. Reports Referred to in Recommendations 47 - 212

The reports specified below are submitted for information and are
referred to in the recommendations specified in item 9 on the
agenda:

Review of Local Code of Corporate Governance, report to
Governance Committee, 15 October 2013

Review of the Ethical Governance Policies, report to Governance
Committee, 15 October 2013

Statement of Licensing Policy for Sex Establishments , report to
Licensing Committee, 7 November 2013

Local Council Tax Support Scheme. report to Cabinet, 27 November
2013

2014/15 Revenue Budget, Fees and Charges, Capital Programme
and Financial Reserves, Cabinet, 27 November 2013

15. Exclusion of the Public

In accordance with Section 100A(4) of the Local Government Act
1972 to exclude the public, including the press, from the meeting so
that any items containing exempt information (for example
confidential personal, financial or legal advice), in Part B of this
agenda (printed on yellow paper) can be decided. (Exempt
information is defined in Section 100l and Schedule 12A of the Local
Government Act 1972).






Information for Members of the Public

Access to information and meetings

You have the right to attend all meetings of the Council, its Committees and Cabinet.
You also have the right to see the agenda, which is usually published 5 working days
before the meeting, and minutes once they are published. Dates of the meetings are
available at www.colchester.gov.uk or from Democratic Services. Occasionally meetings
will need to discuss issues in private. This can only happen on a limited range of issues,
which are set by law. When a committee does so, you will be asked to leave the
meeting.

Have Your Say!

The Council values contributions from members of the public. Under the Council's Have
Your Say! policy you can ask questions or express a view to most public meetings. [f
you wish to speak at a meeting or wish to find out more, please refer to Attending
Meetings and “Have Your Say” at www.colchester.gov.uk

Audio Recording, Filming, Mobile phones and other devices

The Council audio records all its public meetings and makes the recordings available
on the Council’s website. Audio recording, photography and filming of meetings by
members of the public is also permitted. The discreet use of phones, tablets, laptops
and other such devices is permitted at all meetings of the Council, with the exception
of Committee members at all meetings of the Planning Committee, Licensing
Committee, Licensing Sub-Committee and Governance Committee. It is not
permitted to use voice or camera flash functionality and devices must be kept on
silent mode. Where permitted, Councillors’ use of devices is limited to receiving
messages and accessing papers and information via the internet. Viewing or
participation in social media is at the discretion of the Chairman / Mayor presiding at
the meeting who may choose to require all devices to be switched off at any time.

Access

There is wheelchair access to the Town Hall from St Runwald Street. There is an
induction loop in all the meeting rooms. If you need help with reading or understanding
this document please use one of the contact details at the bottom of this page and we
will try to provide a reading service, translation or other formats you may need.

Facilities

Toilets with lift access, if required, are located on each floor of the Town Hall. A vending
machine selling hot and cold drinks is located on the ground floor.

Evacuation Procedures

Evacuate the building using the nearest available exit. Make your way to the assembly
area in the car park in St Runwald Street behind the Town Hall. Do not re-enter the
building until the Town Hall staff advise you that it is safe to do so.

Library and Community Hub, Colchester Central Library, 21 Trinity Square,
Colchester, CO1 1JB
telephone (01206) 282222 or textphone 18001 followed by the full number you wish
to call
e-mail: democratic.services@colchester.gov.uk
www.colchester.gov.uk




COUNCIL
16 OCTOBER 2013

21.

22.

Present:-  Councillor Colin Sykes (the Mayor) (Chairman)
Councillor John Elliott (Deputy Mayor)
Councillors Christopher Arnold, Nick Barlow,
Lyn Barton, Kevin Bentley, Mary Blandon,
Elizabeth Blundell, Tina Bourne, Mark Cable,
Nigel Chapman, Peter Chillingworth, Helen Chuah,
Barrie Cook, Nick Cope, Mark Cory, Beverly Davies,
Andrew Ellis, Margaret Fairley-Crowe, Annie Feltham,
Stephen Ford, Bill Frame, Ray Gamble, Martin Goss,
Scott Greenhill, Marcus Harrington, Dave Harris,
Jo Hayes, Pauline Hazell, Peter Higgins,
Theresa Higgins, Mike Hogg, Martin Hunt (Deputy
Leader ), Brian Jarvis, John Jowers,
Margaret Kimberley, Sonia Lewis, Cyril Liddy,
Michael Lilley, Sue Lissimore, Jackie Maclean,
Richard Martin, Beverley Oxford, Gerard Oxford,
Will Quince, Lesley Scott-Boutell, Peter Sheane,
Paul Smith, Terry Sutton, Laura Sykes, Anne Turrell
(Leader of the Council ) , Dennis Willetts, Julie Young
and Tim Young

The meeting was opened with prayers by the Mayor's Chaplain, Pastor Eric Blowes.

Apologies

Apologies were received from Councillors Havis, Mudie, Naish, Offen and P. Oxford.

Have Your Say!

Lizzie Bolton and Jessica Scott-Boutell addressed the Council pursuant to the
provisions of Council Procedure Rule 7(5) and presented a petition to the Mayor calling
on Essex County Council to reduce the speed limit in Dale Close to 20 mph. They
stressed that it was an area with many young families. Signs had been installed warning
drivers that there were children playing. They asked the Leader of the Council to pass
the petition on to the Highways Liaison Officer at Essex County Council so it could be
used in support of the scheme when it was referred to the Local Highway Panel for
consideration.

Sally Young, Secretary of Colchester Allotments Association, addressed the Council
pursuant to the provisions of Council Procedure Rule 7(5). The Association had worked
with the Council to promote allotments for 10 years. It had been involved in suggesting
and instigating new ideas. It was therefore surprised and disappointed not to have been
informed of the proposed rent increase. It had learnt of the consultation on the
increases through local media, which had left the Association with little time to respond.



Whilst the financial constraints facing the Council were understood, allotments holders
were also facing similar constraints. There was particular concern about the impact of
rent rises on elderly plot holders, who would lose companionship and the health
benefits of renting allotments. There was a danger that running an allotment would
become exclusively an activity for the better off.

Melva Lingard, member of Colchester Allotments Association, addressed the Council
pursuant to the provisions of Council Procedure Rule 7(5). Allotment rents were due to
increase by 40% over the next five years. Demand for allotments had grown over
recent years but the bubble appeared to have burst and there were now a number of
uncultivated sites. The Council was compounding the problem by not letting vacant
plots quickly. This imposed a double cost on the Council, who lost income and had to
meet the costs of maintaining the allotment. If vacant plots were let more quickly,
income would be generated. The increase in rents would only deter people from taking
on allotments. She called on the Council to work together with the Association.

Councillor Feltham, Portfolio Holder for Communities and Leisure Services, thanked
Sally Young and Melva Lingard for their contributions. The Council had worked closely
with Colchester Allotments Association. Issues relating to allotments would be
considered by the Scrutiny Panel at its meeting on 12 November and she invited both
to attend the meeting.

Councillor Dave Harris addressed the Council pursuant to the provisions of Council
Procedure Rule 7(5) to display the awards that Colchester had won in the Anglia in
Bloom awards and hoped that these could be put on public display. He also announced
that Colchester had won a Silver Gilt award in the Britain in Bloom awards, which was a
fantastic achievement.

The Mayor asked Councillor Harris to pass on the Council’s thanks to the Colchester in
Bloom Committee.

Nick Chilvers addressed the Committee pursuant to the provisions of Council
Procedure Rule 7(5) to ask whether the Council would be hosting the Tour Series event
in 2014 and if so, how much the Council be contributing towards the costs. He believed
that the members of Abbots Activity Centre would be particularly keen to hear whether
the Council would be contributing towards the costs of the event in view of the
arguments put forward to justify the closure of Abbots.

Councillor Turrell, Leader of the Council and Portfolio Holder for Strategy, indicated that
the administration had made no decision on the Tour Series yet.

Elaine Rogers addressed the Committee pursuant to the provisions of Council
Procedure Rule 7(5) to express her support for the Motion that Council should inform
Cabinet that Abbots Activity centre should be used as a community centre for the
benefits and enjoyment of residents of the borough. Many of the alternative venues put
forward were unsuitable, depriving the disabled and those with mental health difficulties.
The list of alternative venues was incorrect and out of date and CCVS had been put
under pressure to provide information quickly. The difficulties the Stroke Group had
had in finding new accommodation were highlighted. The impact of this would be
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23.

24,

further disadvantage to the disabled. It was noted that Abbots was to be taken over by
an organisation on a one year lease but it was not clear who this was and whether the
disabled and elderly would be able to use the Centre. The Centre would be costly to
refurbish. If the issue had been handled more sensitively and less secretively, many
members may have supported the idea of a community centre. Concern was also
expressed about the way staff had Abbots had been treated and she believed the
Council was negligent in its duty of care towards its employees. She urged the Council
not to turn the Centre into flats.

Margaret Banister addressed the Council pursuant to the provisions of Council
Procedure Rule 7(5). She was a disabled user of Abbots Activity Centre and was
pleased to note that there was now an organisation that was willing and able to invest in
Abbots. She hoped that it would be turned into a community centre that could be used
by the disabled, those suffering from mental health difficulties and the elderly.

Councillor Feltham, Portfolio Holder for Communities and Leisure Services, explained
that that the draft lease for the building was currently under consideration and an
announcement about the organisation would be made a shortly. It was acknowledged
that the closure of Abbots was a cut to Council services, but that officers had done their
best to provide alternatives for some users. Support to other users would continue.
She did not accept the allegations that the Council had behaved in a secretive fashion
or had been negligent in its treatment of staff.

Minutes

The minutes of the meeting held on 17 July 2013 were confirmed as a correct record.

Mayor’s Announcements

The Mayor announced that the Council had recently won the following awards:-

. Hapgood Close had won the Richard Feilden Award for best social housing
scheme of the year at the National 2013 Housing Design Awards;

« Colchester and Ipswich Museums Service homelessness project “Out in the
Open” had been given an “outstanding achievement” accolade by the national
Museum Association.

« The Council had won a gold award for the promotion and development of its
Travel Plan in Essex County Council’s Travel Plan Accreditation Awards.

« Colchester’s Night Time Economy had won a Purple Flag Award from the
Association of Town and City Management, one of only seven towns/cities to do
so.

« Colchester Castle Park had received its eleventh consecutive Green Flag and
Highwoods County Park had received its tenth.

« The Council's Legal Services had received Lexcel accreditation for the fourteenth
consecutive year.



25.

26.

27.

28.

The Mayor also informed Council that at a recent Armed Forces Veterans event the Rt
Hon Mark Francis had asked the Mayor to pass on his thanks to Council for being one
of the first authorities to sign the Armed Forces Community Covenant.

The Mayor also announced the following events:-

« The second Mayor’s lecture at firstsite would be held on 7 November;

« The Mayor’'s Quiz on 20 November;

« The Remembrance Day Service would be held on 10 November and the Mayor
expressed his hope that all Councillors would attend.

« Armistice Day ceremony on 11 November;

« Parachute Regiment Band concert at St Botolph’s Church on 19 December;

« The New Year’s Eve dinner on 31 December.

Trading Board Terms of Reference

RESOLVED that the recommendation contained in minute 29 of the Cabinet meeting
of 4 September 2013 be approved and adopted.

2012/13 Year End Review of Risk Management

RESOLVED that the recommendation contained in minute 30 of the Cabinet meeting
of 4 September 2013 be approved and adopted.

Scrap Metal Dealers Act 2013

Councillor Harris (in respect of his employment in the rail industry) declared a
non-pecuniary interest in this item pursuant to the provisions of Meetings
General Procedure Rule 7(5).

RESOLVED that the recommendation contained in minute 8 of the Licensing
Committee meeting of 11 September 2013 be approved and adopted.

Presentation by the Local Government Boundary Commission for England

The Council received a presentation from Dr Peter Knight CBE and Richard Buck of
the Local Government Boundary Commission about the forthcoming electoral review of
Colchester. The presentation explained the scope of the review, the criteria the
Commission could take into account and how the review would be conducted.

Following the presentation, there was the opportunity for members to ask questions
during the course of which the following issues were raised:-



How councillor workload was assessed and what weight was this given in the
review process;

How would the Commission decide what was a fair level of representation and
whether it would take account of the considerable new development in Colchester;
What evidence would be considered "valid and robust";

What account would be taken of polling districts and county division boundaries;
Whether residents associations would be consulted;

The timeframe for implementation of the review's conclusions.

29. Street Lighting

It was PROPOSED by Councillor T. Young that:-

This Council:

Is opposed to the street light switch-off being imposed on the Borough of Colchester
by Essex County Council from 1 November 2013 between the hours of midnight to
5am for the following reasons:

Community safety will be compromised as there is clear evidence that well-lit
areas provide a deterrent to crime and anti-social behaviour;

Fear of crime will increase as evidence shows that darker areas make people feel
less safe;

Road safety will also be adversely affected as it will be more difficult to see pot-
holes and other defects leading to the potential for more vehicle damage and
accidents;

Cyclists and pedestrians will suffer from unlit pathways, pavements, alleyways and
cycle lanes also compromising their personal safety;

Alternatives such as LED lighting, dimming, solar power and part-lighting have not
been thoroughly investigated and piloted;

the views of Essex Police have not been properly sought or considered;

the trials undertaken in Maldon and Uttlesford districts were not representative of
Colchester or, indeed, Essex as a whole;

from surveys and responses taken it would appear that the residents of Colchester
overwhelmingly do not support the proposal;

No definitive map of streets where the lights will be switched off has been
provided to this Council and Councillors therefore have not had an opportunity to
consult residents in detail about this.

The Council therefore resolves to write to the Portfolio Holder for Highways and
Transportation at Essex County Council enclosing a copy of this motion and requesting
that he abandons the switch-off in Colchester until he has held substantive talks with
representatives of this Council.

On being put to the vote the MOTION was CARRIED (TWENTY NINE voted
FOR, TWENTY THREE voted AGAINST and ONE ABSTAINED FROM VOTING).

A named vote having been requested pursuant to the provisions of Council Procedure
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30.

Rule 15(2), the voting was as follows:-
Those who voted FOR were:-

Councillors Barlow, Barton, Blandon, Bourne, Chuah, Cook, Cope, Feltham, Ford,
Frame, Gamble, Goss, Greenhill, Harris, Hayes, P. Higgins, T. Higgins, Hogg, Hunt,
Liddy. Lilley, B. Oxford, G. Oxford, Scott-Boutell, Smith, L. Sykes, Turrell, J. Young and
T. Young.

Those who voted AGAINST were:-

Councillors Arnold, Bentley, Blundell, Cable, Chapman, Chillingworth, Davies, Ellis,
Fairley-Crowe, Harrington, Hazell, Jarvis, Jowers, Kimberley, Lewis, Lissimore,
Maclean, Martin, Quince, Sheane, Sutton, Willetts and the Deputy Mayor (Councillor
Elliott).

Those who ABSTAINED from voting were:-

The Mayor (Councillor C. Sykes)

Suspension of Procedure Rules

Councillor Quince moved the suspension of Council Procedure Rule 11(2) to allow the
motion on Abbots Activity Centre to be debated and determined by Council.

The MOTION was LOST (TWENTY voted FOR, TWENTY EIGHT voted AGAINST
and ONE ABSTAINED FROM VOTING).

A named vote having been requested pursuant to the provisions of Council Procedure
Rule 15(2), the voting was as follows:-

Those who voted FOR were:-

Councillors Arnold, Bentley, Blundell, Cable, Chapman, Davies, Ellis, Harrington, Hazell,
Jarvis, Jowers, Kimberley, Lewis, Lissimore, Maclean, Quince, Sheane, Sutton, Willetts
and the Deputy Mayor (Councillor Elliott).

Those who voted AGAINST were:-

Councillors Barlow, Barton, Blandon, Bourne, Chuah, Cook, Cope, Feltham, Ford,
Gamble, Goss, Greenhill, Harris, Hayes, P. Higgins, T. Higgins, Hogg, Hunt, Liddy,
Lilley, B. Oxford, G. Oxford, Scott-Boutell, Smith, L. Sykes, Turrell, J. Young and T.
Young.

Those who ABSTAINED from voting were:-

The Mayor (Councillor C. Sykes).



31.

32.

33.

Abbots Activity Centre

The Motion on Abbots Activity Centre below was referred to Cabinet without discussion
for consideration and determination in accordance with Council Procedure Rule 11(2):-

"Council informs Cabinet of its opinion that the premises known as Abbots Activity
Centre should be used as a community centre for the benefit and enjoyment of
residents throughout the Borough."

Transparency of Lobbying, Non-Party Campaigning and Trade Union
Administration Bill

It was PROPOSED by Councillor Bourne that:-

This Council is concerned about the unintended consequences of Parliament passing
the unamended Transparency of Lobbying, Non-Party Campaigning and Trade Union

Administration Bill. Part 2 of the Bill will unreasonably constrain legitimate activities of

charities, local organisations and campaigners that this Council supports.

The Bill is not supported by the National Council of Voluntary Organisations, nor the
Association of Chief Executives of Voluntary Organisations.

In highlighting the wealth and variety of voluntary sector organisations operating across
Colchester, this Council also recognises that effective campaigning by local organisers
must be allowed to continue throughout the year. Despite assurances from
Government, small Colchester charities may fall foul of election law and thus be
subjected to needless bureaucratic checks.

Therefore, this Council urges the government to amend Part 2 of the Bill, allowing our
Colchester charities the freedom to campaign and raise awareness for our residents
without the fear of legal action.

On being put to the vote, the MOTION was LOST (TWELVE voted IN FAVOUR,
TWENTY voted AGAINST and SEVENTEEN ABSTAINED FROM VOTING).

Licensing and the Night Time Economy

It was PROPOSED by Councillor T. Young on behalf of all Group Leaders that:-

This Council takes on board the points made and discussions held at the recent
meeting of the Crime and Disorder Committee and as a result:

« Instructs the Chief Executive of Colchester Borough Council to write to all licensed
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34.

35.

premises operating in Colchester Borough, inviting them to make a financial
contribution towards the running costs of Colchester's SOS bus;

Recognises the problem of ‘pre-loading’ with regards to alcohol misuse and
recommends the setting up of an all-party task and finish group to investigate the
issues surrounding this and to report back to Full Council by March 2014;

Calls on the MPs representing Colchester Borough, The Hon Bernard Jenkin MP,
Priti Patel MP and Sir Bob Russell MP to call for reform of our licensing laws;
Invites the three MPs representing Colchester Borough, The Hon Bernard Jenkin
MP, Priti Patel MP and Sir Bob Russell MP to spend a Saturday evening in
Colchester town centre with the Group Leaders to view and discuss the issues
and problems surrounding the night-time economy at first hand.

During the course of the date on the Motion, a Motion to adjourn consideration of the
Motion to the next meeting of Council was approved (MAJORITY Voted FOR).

Motion to Adjou

A Motion to adjourn proceedings was put to Council in accordance with Council
Procedure Rule 19 (1). The Motion was LOST (MAJORITY voted AGAINST).

Questions to Cabinet Members and Chairmen pursuant to Council Procedure

Rule 10

rn

Questioner

Subject

Response

Verbal Questio

ns

event and had the Council
approached any other
groups or partners about
the event?

Councillor In the light of the County | Councillor Hunt, Portfolio
Lilley Council withdrawing Holder for Street and
money from the Highways | Waste Services,
Panel does it mean that indicated that he would
they have killed off funding | provide a written
for 20mph zones in the response to this and
Borough? other questions he had
received on the Local
Highway Panel and the
North Essex Parking
Partnership.
Councillor Was the Council planning | Councillor Turrell, Leader
Quince to fund the Tour Series of the Council and

Portfolio Holder for
Strategy, indicated that
that this was a decision
for Cabinet to take in due
course and that no other

groups or partners had
8




been approached.

Councillor Did the Portfolio Holder for | Councillor Bourne,

Quince Housing consider that it Portfolio Holder for
was appropriate she had | Housing, indicated that
lead Portfolio Holder she considered that it
responsibility for social was appropriate.
media?

Councillor Would the Portfolio Holder | Councillor Smith,

Bentley for Business and Portfolio Holder for
Resources review the Business and Resources,
case of a resident who indicated that he would
was paying council tax on |look at the case if he was
an empty property? provided with details.

However, there was no
significant saving to the
Council from empty
properties.

Councillor In view of the Leader’s Councillor Turrell, Leader

Bentley support for a motion at of the Council and
Essex County Council for | Portfolio Holder for
the Committee system of | Strategy, replied that the
Council administration Motion in question was
would she support the being misinterpreted and
introduction of a that it was about
Committee system at increasing democratic
Colchester Borough participation.

Council and would she
vote in support of an
identical motion in respect
of Colchester Borough
Council?

Councillor What had happened to the | Councillor Feltham,

Sutton furnishings which had Portfolio Holder for
been removed from Communities and Leisure
Abbot’s Activity Centre Services, responded that
and whether it was wise to | the removal of the
remove them, given that furnishings was an
the short term contractto | operational issue. Some
be offered to the new of the furnishings
operator of the building. belonged to members so

they were entitled to
remove them.

Councillor What action should be Councillor Turrell, Leader

Sutton taken against those who of the Council and

drove in bus lanes and

10

Portfolio Holder for
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was the Council seeking
changes to be made to the
operation of bus lanes.

Strategy, indicated that
that the operation of bus
lanes was an Essex
County Council function.

Councillor When would Abbots be Councillor Feltham,

Lewis closing as an Activity Portfolio Holder for
Centre and what Communities and Leisure
arrangements had been Services, indicated that
put in place to thank staff | Abbots would close as an
and support members on | Activity Centre on 25
the day of closure? October. A written

response would be
provided in respect of the
other elements of the
question.

Councillor What were the Portfolio Councillor Feltham,

Harrington Holder’s views on the Portfolio Holder for
success of signposting to | Communities and Leisure
other venues and services | Services, explained that
for the Stroke Group and | some groups had more
its users? success than others. The

success of groups in
finding alternative
accommodation was not
just due to the adequacy
of signposting, but was
often a consequence of
some Group’s special
requirements.

Councillor Would the Portfolio Holder | Councillor Bourne,

Hogg agree that the service Portfolio Holder for
provided by Colchester Housing, indicated that it
Borough Homes to one his | was but needed to be
constituents, who had so | seen in the context of
far waited 56 days for a thousands of repairs they
repair, was unsatisfactory? | carried out each year.

She would look into the
matter if full details were
provided.

Councillor Could the Leader of the Councillor Turrell, Leader

Arnold Council explain why of the Council and

officers canvassed
availability for dates for a
Scrutiny Panel that fell
outside the requirements
of the Constitution and

11

Portfolio Holder for
Strategy, indicated that it
was essential to take
account of the availability
of the relevant Portfolio
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would she give an
assurance that they would
abide by the Constitution
in future.

Holder when scheduling
call-ins. The
administration had
followed the Constitution
but there were occasions
when this was difficult.

Councillor J.
Young

How could local
Councillors influence and
challenge decisions of the
North Essex Parking
Partnership?

Councillor Hunt, Portfolio
Holder for Street and
Waste Services,
explained that decisions
of the North Essex
Parking Partnership could
be called in through
Essex County Council’s
scrutiny process.

36. Schedules of Decisions taken by Portfolio Holders

RESOLVED that the Schedules of Portfolio Holder decisions for the period 4 July - 1

October 2013 be noted.

12
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Council It68m

Colchester 5 December 2013

——
Report of Monitoring Officer Author  Andrew Weavers
282213
Title Electoral Review of the Borough of Colchester
Wards All
affected
This report requests approval of the Council’s electoral
review evidence base document and of its submission to the
Local Government Boundary Commission for England.
1. Decisions Required

1.1 To approve the submission of the evidence base document attached to this report to the
Local Government Boundary Commission for England.

1.2  To note that the Council’s political groups will be making their own submission on council
size to the Commission.

1.3 That the Monitoring Officer be delegated to make any necessary changes to the
evidence base document following its submission to the Commission following
consultation with the Group Leaders.

2. Supporting Information

2.1  The Local Government Boundary Commission for England (LGBCE) advised in March
2013 that a review of the Council’s electoral arrangements would take place because the
Council felt a review was warranted and the LGBCE had identified electoral imbalances.

2.2 The LGBCE's technical guidance on electoral reviews states that broadly speaking a
view will be taken on council size for an Authority by considering three areas:

e The governance arrangements of the council and how it takes decisions across
the broad range of responsibilities;

e The council’s scrutiny functions relating to its own decision making and the
council’s responsibilities to outside bodies; and

e The representational role of councillors in the local community and how they
engage with local people, conduct casework and represent the council on local
partner organisations.

2.3 The LGBCE will also aim to ensure its recommendations remain relevant for the long
term and recommend a number that delivers effective and convenient local government
well after the completion of the review.

2.4 These factors are addressed in the evidence base document attached. This document
has been informed by:

e Briefings given by the LGBCE to full Council, group leaders and officers;
e Meetings with group leaders; and

13



2.5

2.6

3.1

3.2

4.1

5.1

6.1

7.1

e Feedback from a councillor survey.
The first stage of the review process is for the LGBCE to review and determine council
size (i.e. the number of councillors elected to council — currently 60). Discussions have
been on-going between the political groups but no consensus has been reached.
Consequently Council is not being requested to agree a council size submission on
behalf of the Authority; instead each of the political groups will make their own
submission to the LGBCE on council size.
Submissions on council size are required to be evidence based and the attached
document provides evidence in response to the issues relating to governance which the
LGBCE need to consider as part of the review.
Proposals
That the attached evidence base document be agreed and submitted to the LGBCE.
If following the documents’ submission to the LGBCE any amendments are required, the
Monitoring Officer be delegated to make any necessary amendments following
consultation with the Group Leaders.
Strategic Plan References
The electoral review forms part of the council’s governance arrangements which in turn
forms parts of the Council’s commitment to customer excellence which underpins the
Council’s Strategic Plan vision.
Publicity Considerations

Details of the review process will be published both on the LGBCE and the Council’'s
websites.

Consultation Considerations

The LGBCE will, as part of the review process, undertake a formal consultation with the
public and stakeholders.

Financial, Community Safety, Health and Safety, Risk Management, Equality,

Diversity and Human Rights Implications

No direct implications.

14
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ELECTORAL REVIEW OF THE BOROUGH OF COLCHESTER

Evidence base submission by Colchester Borough Council

The Local Government Boundary Commission for England (LGBCE)
advised in March 2013 that a review of the Council’s electoral
arrangements would take place because the Council felt a review was
warranted and the LGBCE had identified electoral imbalances.

The LGBCE's technical guidance on electoral reviews states that
broadly speaking a view will be taken on council size for an authority by
considering three areas:

e The governance arrangements of the council and how it takes
decisions across the broad range of responsibilities;

e The Council’s scrutiny functions relating to its own decision
making and the Council’s responsibilities to outside bodies; and

e The representational role of councillors in the local community
and how they engage with local people conduct casework and
represent the council on local partner organisations.

The LGBCE will also aim to ensure its recommendations remain
relevant for the long term and recommend a number that delivers
effective and convenient local government well after the completion of
the review.

These factors are addressed in the evidence base attached at
Appendix 1 which has been informed by:

e Briefings given by the LGBCE to the full Council, group leaders
and officers;

e Meetings with group leaders;

e Feedback from a survey of councillors; and

e Debate and approval at full Council of the evidence base.

The Council will not be making a formal submission on council size as
there is no consensus between the political groups on the number of
Councillors. Accordingly each political group will be submitting their
own proposals to the LGBCE on council size.

Page 1 of 1
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Agenda item 9(i)

EXTRACT FROM THE MINUTES OF THE MEETING OF THE
GOVERNANCE COMMITTEE
HELD ON 15 OCTOBER 2013

22. Review of Local Code of Corporate Governance

The Committee considered a report by the Monitoring Officer giving details of the
updated Local Code of Corporate Governance for 2013/14.

The Local Code of Corporate Governance had been developed to ensure that the
Council complied with the principles set out in the CIPFA/SOLACE guidance. The
Code was reviewed annually, to ensure that the Council was still satisfying the
principles, and formed part of the Council’s Policy Framework.

The guidance identified six Core Principles against which local authorities should
review their existing corporate governance arrangements and develop and maintain
a local code of governance. These were:

e Focusing on the purpose of the Council and outcomes for the community and
creating and implementing a vision for the local area;

e Members and officers working together to achieve a common purpose with
clearly defined functions and roles;

e Promoting values for the authority and demonstrating the values of good
governance through upholding high standards of conduct and behaviour;

e Taking informed and transparent decisions which are subject to effective
scrutiny and managing risk;

¢ Developing the capacity and capability of members and officers to be
effective; and

e Engaging with local people and other stakeholders to ensure robust public
accountability.

The Local Code, and the Councils compliance with the principles, had been
reviewed, and
the following changes had been made:

e The Localism Act 2011 required various policies and procedures to be
updated. These have been included in the review to ensure that the Council
is complying with aspects of the Act that have already come into force.

e The Code has been updated to reflect the Council’s new political governance
arrangements.

RECOMMENDED to Council that Local Code of Corporate Governance for 2013/14
be approved for inclusion in the Council’'s Policy Framework.
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Agenda item 9(ii)

EXTRACT FROM THE MINUTES OF THE MEETING OF THE
GOVERNANCE COMMITTEE
HELD ON 15 OCTOBER 2013

21. Review of the Ethical Governance Policies

The Committee considered a report from the Monitoring Officer providing details of the
revised policies relating to:
e Anti-Fraud and corruption
Whistleblowing
Benefits Sanctions
Anti-Money Laundering
Corporate Information Security
Covert Surveillance

The Council was committed to maintaining the highest standards of governance and
to ensuring that all activities are conducted ethically, honestly, openly and
accountably so as to protect public safety and public money. A varied range of
policies and procedures formed the Corporate Governance framework. In addition,
the Ethical Governance policies set out the standards of conduct and integrity that it
expects from staff, elected members, suppliers, partners, volunteers and the public.

In February 2012 full Council adopted a statement of intent in relation to both Ethical
and Corporate Governance which gave a high organisational commitment to zero
tolerance of fraud, corruption and bribery. The Ethical Governance policies were also
adopted as part of the Council’s policy framework.

The policies had been reviewed to ensure that they remained fit for purpose and no
changes were proposed apart from to the Benefits Sanctions Policy which had been
updated in relation to Sanctions, Loss of Benefit, Administrative Penalties and
Additional Penalties.

The Monitoring Officer further pointed out that, following a recent Government
announcement, the references to the National Criminal Intelligence Service and the
Serious Organised Crime Agency in the Anti Money Laundering Policy would need to
be changed to the National Crime Agency.

Discussion from the Panel members was in relation to:

e The potential for Councillors to be required to agree to Criminal Records
Bureau checks. This was not a statutory requirement and did not impact on a
person’s ability to seek Election;

e The Council’s current good success rate in the recovery of fraudulent Benefit
payments;

e Whether the Council’s Benefits Sanctions Policy included the seeking of
restitution;

e The ability of the Council to make a claim on its insurance policy in cases
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where no resources were available from individuals and the relationship
between the police and the Council in such instances.

RECOMMENDED to Council that the following Policies be approved for inclusion in
the Council’s Policy Framework:

Anti-Fraud and corruption
Whistleblowing

Benefits Sanctions
Anti-Money Laundering
Corporate Information Security
Covert Surveillance
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Agenda item 9(iii)

Extract from the minutes of the Licensing Committee meeting on 7
November 2013

9. Sex Establishment Policy // Revisions

The Head of Professional Services presented a report setting out the final
draft of the Council’s Statement of Licensing Policy for Sex Establishments. A
public consultation had been carried out, ending on 1 November 2013 and no
comments had been received with the exception of one from a Councillor
endorsing the changes. Counsel’s opinion had been sought and his
comments were included in the draft presented to the Committee.

RESOLVED to recommend to Council that it approves the final draft of the
Statement of Licensing Policy for Sex Establishments for use by the Council.
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Agenda item 9(iv)
Extract from the minutes of the Cabinet meeting of 27 November 2013
52. Local Council Tax Support Scheme

The Head of Customer Services submitted a report a copy of which had been
circulated to each Member together with minute 34 of the Scrutiny panel
meeting of 12 November 2013.

Councillor Smith, Portfolio Holder for Business and Resources, explained that
the Council was proposing the continuation of the existing Local Council Tax
Support Scheme, despite a cut in government funding. The popular Back to
Work Bonus would continue. He also noted that there had not been a
significant impact on Council Tax collection rates.

RESOLVED that the continuation of the existing Local Council Tax Support
scheme be agreed, without fundamental amendment, into the second year
2014/15.

RECOMMENDED to COUNCIL that the Local Council Tax Support Scheme
for 2014/15 be approved and adopted.

REASONS

Colchester Borough Council implemented a Local Council Tax Support
scheme (effective from 1% April 2013) which was agreed by Full Council on
the 6™ December 2012.

Legislation requires that amendments to the scheme for 2014/15 need to be
agreed by Full Council before 31% January 2014.

Agreement and recommendation is needed to limit the changes to the Local
Council Tax Support scheme for 2014/15 to bring the scheme in line with
national legislative amendments and to agree and recommend the scheme
remain otherwise unaltered.

ALTERNATIVE OPTIONS

To alter the scheme for 2014/15 by increasing the minimum Council Tax
contribution from 20% to 35% for working age claimants.

The alternative option of increasing the minimum contribution would not be
recommended, taking account of the following considerations:

e There is no requirement to reduce further the level of Local Council Tax
Support spend.

e Public consultation asked for specific comments on increasing the
minimum Council Tax contribution from 20% to 35% for working age
claimants. Responders to this question indicated they would be
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‘dissatisfied’ (17%) or ‘very dissatisfied’ (67%) if such a change was
introduced. Further information is detailed in section 7.

By maintaining the current scheme this allows for a period of stability for
customers, many of whom are affected by other Welfare Reforms.
Maintaining the current scheme also allows us to consider effectively the
impact Local Council Tax Support has on the Collection Fund. Based on
data April 13 to 30" September 13 our collection rate is 57.4%, against
57.8% for the same period last year. Whilst acknowledging that this is a
decrease, it is an improvement on predicted collection rates and within
accepted tolerances.
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Agenda item 9(v)
Extract from the minutes of the Cabinet meeting of 27 November 2013

Councillors Smith (in respect of his membership of St Johns and
Highwoods Community Centre) and Quince (as a Trustee of Grassroots)
declared a non-pecuniary interest in the following item pursuant to the
provisions of Meetings General Procedure Rule 7(5).

54. 2014/15 Revenue Budget, Fees and Charges, Capital Programme
and Financial Reserves

The Assistant Chief Executive submitted a report a copy of which had been
circulated to each Member.

Robert Needham, Chair of Trustees at Age UK Colchester, addressed the
Cabinet pursuant to the provisions of Meetings General Procedure Rule 5(2).
He explained that Age UK was supported by two principle funders: Colchester
Borough Council and Age UK nationally. The Council’s funding was subject
to a Service Level Agreement. Similarly, the funding from Age UK nationally
was subject to an agreement to deliver certain services, in particular the
benefits welfare advice service. If it did not provide such a service, it would
lose its funding from Age UK nationally and would be forced to close.

The report suggested that the Welfare Reform Act protected older people’s
access to benefits. However, this ignored the vulnerability of older people and
their lack of knowledge about how to access benefits. Last year Age UK
Colchester received 474 enquiries form older people and a total of £1,697,634
was awarded in otherwise unclaimed benefits. This could not be matched by
any other organisation in Colchester. He suggested that instead the Council
should reduce all grants to all charities in Colchester by 12.5% which would
allow Age UK Colchester to continue.

Councillor Blundell attended and, with the consent of the Chairman,
addressed the Cabinet in her capacity as a Trustee of Age UK Colchester.
She endorsed the comments of Robert Needham and stressed the value of
their work in addressing issues such as loneliness and isolation amongst
elderly people. She noted that elderly residents had already suffered through
the closure of Abbotts Activity Centre. The report provided no information
about how other organisations, such as the Citizens Advice Bureau, could
provide a benefits advisory service and she doubted whether they could
provide as effective a service as Age UK. The Council had a duty of care to
its elderly residents and should give Age UK the support it needed.

Councillor Bourne, Portfolio Holder for Housing, responded that it was
important to separate Age UK'’s core funding from the funding given on a one
off basis. The core funding was provided at a higher level than by other
authorities. The Council was now proposing to freeze the core funding. The
funding for the benefits advisory service had initially been provided on a one
off basis under a separate service level agreement. This had had been
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successful and the arrangement had been renewed over the past three years.
However, it was not part of the core funding and therefore its withdrawal
should not threaten the future of Age UK Colchester. Other service providers
including the Council’'s Welfare Rights team would be able to help provide
benefits advice to the elderly.

Nick Chilvers addressed the Cabinet pursuant to the provisions of Meetings
General Procedure Rule 5(2) to ask why the Council subsidised the Arts
Centre, given that it had justified the closure of Abbots Activity Centre on the
grounds of costs. He did not believe that the users of the Arts Centre were a
vulnerable group. The Mercury Theatre and firstsite served the wider
community but this did not apply to the Arts Centre.

Councillor Willetts attended and with the consent of the Chairman, addressed
the Cabinet. He believed that the budget report was unduly pessimistic and
had failed to account fully for increases in grants and income. He expressed
concern about the shortfall in car parking income, which had not been
properly explained and the reduction in funding for the arts organisations.
This would lead to price increases which in turn would limit access to the arts.
The reductions in funding to the voluntrary sector were at odds with aims
outlined in the Council’s strategic documents to protect the vulnerable and
particularly the elderly.

Councillor Hazell attended and, with the consent of the Chairman, addressed
the Cabinet to express her concern about the proposed introduction of car
parking charges at Gosbecks, which she believed would lead to parking being
displaced on to the Roman Fields Estate. The Council should reconsider and
look again at the costs of implementing and maintaining such a scheme.

Councillor Lissimore attended and, with the consent of t Chairman, addressed
the Cabinet about the proposal to charge for parking at Gosbecks. When the
decision to introduce parking charges at Highwoods had been called in, it had
revealed that that only a very small profit could be made by such a scheme.
Parking charges would displace parking to the Roman Fields estate and the
entrance to Brick Wall Farm and should be ruled out now.

Councillor Quince attended and, with the consent of the Chairman, addressed
the Cabinet to state that charging for parking at Gosbecks would cause
serious problems on the Roman Fields estate. Congestion was also a serious
problem in Colchester and the New Homes Bonus funding should be used on
infrastructure to alleviate congestion.

Councillor Hunt, Portfolio Holder for Street and Waste Services, explained
that he believed that it was right that those who used a car park should pay a
larger proportion of costs for it than other Council Tax payers.

Councillor Smith, Portfolio Holder for Business and Resources, emphasised
the reduction in Revenue Support Grant to the Council and the impact this
had had. The administration had found £5 million in efficiencies but had
protected frontline services. In respect of the arts organisations these
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received significant funding from the Arts Council. They also made a
significant contribution to the economy of the town, particularly the Arts Centre.
Park and Ride was progressing which would address the issues of congestion.
He stressed that the Council was not cutting its funding to voluntary
organisations at the level at which it's own funding was being cut.

Councillor T. Young, Portfolio Holder for Planning, Community Safety and
Culture, emphasised the excellent outreach work done by the Arts Centre.
The reductions in funding to the art organisations had been negotiated with
them and would not lead to price increases or a decrease in the quality of
their programmes.

Councillor Bourne, Portfolio Holder for Housing, and Councillor Hunt, Portfolio
Holder for Street and Waste Services, also indicated their support for the
budget proposals. It was emphasised that 75% of savings had come from
internal reviews. However, the programme of Fundamental Service Reviews
was coming to a close and with further funding cuts to come, budget decisions
would become increasingly difficult.

RESOLVED that:-

(@) The current 2014/15 revenue budget forecast which at this stage
shows a budget gap of £255k and the forecast variables and risks be
noted.

(b)  The action being taken to finalise the budget be noted.

(c) The recommended level of revenue balances be set at £1.8m for
2014/15 as set out in the Risk Analysis subject to consideration of
outstanding issues as part of the final budget report in January 2014
(see Appendix F of the Assistant Chief Executive’s report).

(d)  The current budget forecast for 2013/14 as set out at paragraph 12.11
of the Assistant Chief Executive’s report be noted.

(e) It be noted that there are no changes are proposed to the Council Tax
discounts set out in Appendix J of the Assistant Chief executive’s report.

() The distribution of revenue grant to Parish, Town and Community
Councils for 2014/15 as set out at Appendix C of the Assistant Chief
Executive’s report be approved.

(g)  The funding for voluntary welfare organisations as set out in Appendix
D of the Assistant Chief Executive’s report be approved.

(h)  Funding for the arts organisations set out at Appendix E of the
Assistant Chief Executive’s report be agreed.

(i) All fees and charges as set out in Appendix | of the Assistant Chief
Executive’s report be agreed.
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U) The release of resources £32k for Site Disposal Costs be agreed.

(k)  The reallocation of funds already within the capital programme be
agreed as follows:-
a. £71.2k underspend relating to North Colchester BIC to be
reallocated to North Colchester Development Land.
b. £4.9k underspend relating to King Edward Quay to be
reallocated to Transcoast.
C. Castle Walls, Town Walls and Walls to Closed Churchyards to
be amalgamated into one scheme.

() RECOMMENDED to COUNCIL that the following new capital schemes
are added to the Capital Programme, and the release of resources
agreed:-

i) £856k for a new baler and shed at Shrub End Depot.
ii) £47 .2k to relocate the Visitor Information Centre to Hollytrees

(m) It be noted that the Council will no longer be implementing a Local
Authority Mortgage Scheme (LAMS) for the reasons set out in
paragraph 15.2. of the Assistant Chief Executive’s report.

REASONS

The Council is required to approve a budget strategy and timetable in respect
of the year 2014/15.

This report relates to the budget update, a review of balances and the capital
programme. This report also includes decisions in respect of fees and
charges and certain specific budget changes to ensure that these can be
reflected in the final budget.

ALTERNATIVE OPTIONS

There are different options that could be considered and as the budget
progresses changes and further proposals will be made and considered by
Cabinet and in turn Full Council. The separate appendices showing specific
decisions include alternative options where relevant.
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Governance Committee

Colchester

— 15 October 2013
Report of Monitoring Officer Author  Andrew Weavers
= 282213
Title Review of Local Code of Corporate Governance

Wards affected Not applicable

1.1

2.1

2.2

2.3

2.4

2.5

This report requests the Committee to review the
updated Local Code of Corporate Governance

Decision(s) Required

To review the updated Local Code of Corporate Governance for 2013/14 and to
recommend to Council that it be approved for inclusion in the Council’s policy framework.

Background

In 2007 CIPFA (The Chartered Institute of Public Finance and Accountancy) and SOLACE
(The Society of Local Authority Chief Executives) issued “Delivering Good Governance in
Local Authorities”, a guide to ensuring that local authorities are appropriately governed.
This was updated in December 2012.

Governance is defined as the systems and processes, and cultures and values, by which
an organisation is directed and controlled and through which it accounts to, engages with
and, where appropriate, leads their communities. It is about how Colchester Borough
Council ensures that it is doing the right things, in the right way, for the right people, in a
timely, inclusive, open and accountable manner

The Council strives to meet the highest standards of corporate governance to help ensure
it meets its objectives. Members and Officers are responsible for putting in place proper
arrangements for the governance of the Council’s affairs and the stewardship of the
resources at its disposal.

Therefore a Local Code of Corporate Governance has been developed to ensure that the
Council complies with the principles set out in the CIPFA/SOLACE guidance. The Local
Code is reviewed annually, to ensure that the Council is still satisfying the principles, and
forms part of the Council’s Policy Framework.

The guidance identifies six Core Principles against which local authorities should review
their existing corporate governance arrangements and develop and maintain a local code
of governance. The principles are;

e Focusing on the purpose of the Council and outcomes for the community and creating
and implementing a vision for the local area;

e Members and officers working together to achieve a common purpose with clearly
defined functions and roles;

e Promoting values for the authority and demonstrating the values of good governance
through upholding high standards of conduct and behaviour;
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2.6

2.7

2.8

5.1

e Taking informed and transparent decisions which are subject to effective scrutiny and
managing risk;

e Developing the capacity and capability of members and officers to be effective; and

e Engaging with local people and other stakeholders to ensure robust public
accountability.

The six core principles each have a number of supporting principles, which in turn have a
range of specific requirements that apply across the range of Council business.

The Local Code, and the Councils compliance with the principles, have been reviewed,
and attached at appendix 1 is the updated Local Code of Corporate Governance for
2013/14. This sets out the six principles and elaborates on how the Council is meeting
them, what source documents or processes evidence this and in addition highlights any
further or ongoing work. This in turn links into the Council’'s Annual Governance
Statement.

The following changes to the Code are highlighted for the Committee’s information:

e The Localism Act 2011 required various policies and procedures to be updated. These
have been included in the review to ensure that the Council is complying with aspects
of the Act that have already come into force.

¢ The Code has been updated to reflect the Council’'s new political governance
arrangements.

Strategic Plan References

The Council’s Strategic Plan sets out two categories of priority areas, one of these is
“Leading our communities” to help make Colchester the place to live, learn work and visit.
Providing clear information, arrangements and policy will help communities and individuals
engage with the Council and its objectives.

Publicity Considerations

The Local Code of Corporate Governance will be included in the Constitution and will be
placed on the Council’'s website.

Financial, Equality, Diversity and Human Rights, Consultation, Community Safety,
Health and Safety and Risk Management Implications

None.
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Governance Committee

Colchester

— 15 October 2013
Report of Monitoring Officer Author  Andrew Weavers
®| 282213
Title Review of the Ethical Governance Policies

Wards affected Not applicable

1.1

1.2

2.1

2.2

2.3

2.4

This report requests the Committee to review the
updated Ethical Governance policies

Decision(s) Required
To review the following revised policies:

Anti-Fraud and Corruption,
Whistleblowing,

Benefits Sanctions,
Anti-Money Laundering,
Corporate Information Security
Covert Surveillance

And to recommend to Council that they be approved for inclusion in the Council’s policy
framework.

Background

The Council is committed to maintaining the highest standards of governance including
the elimination of fraud and corruption and to ensuring that all activities are conducted
ethically, honestly, openly and accountably so as to protect public safety and public
money.

A varied range of policies and procedures form the Corporate Governance framework and
a selection of these relate to Ethical Governance - those specifically regarding conduct
and integrity.

The Ethical Governance policies set out the standards of conduct and integrity that it
expects from staff, elected members, suppliers, partners, volunteers and the public.
Breaches of the policies will be pursued and procedures have been introduced to enable
any person to raise genuine concerns they may have about the conduct of anybody acting
for or on behalf of the Council.

In February 2012 full Council adopted a statement of intent in relation to both Ethical and

Corporate Governance which gave a high organisational commitment to zero tolerance of
fraud, corruption and bribery. The Ethical Governance policies were also adopted as part

of the Council’s policy framework.
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3.1

3.2

3.3

6.1

Review of Ethical Governance Policies

The Anti-Fraud and Corruption, Whistleblowing, Benefits Sanctions, Anti-Money
Laundering and Covert Surveillance policies were last reviewed by the former Standards
Committee in November 2012.

These policies have been reviewed to ensure that they remain fit for purpose and no
changes are proposed to the policies apart from the Benefits Sanctions Policy which has
been updated in the following areas:

e Sanctions — More detail has been added around the criteria for when a sanction is
applicable

e Loss Of Benefit — Legislation change; longer benefit exclusion periods following an
Administrative Penalty, Caution or prosecution now up to 3years exclusion.

e Administrative Penalties — Legislation Change; Administrative Penalty amounts
increased from 30% to 50% of overpaid benefit. Also added in ability to offer in LCTS
cases

e Additional Penalties — Legislation change; Ability for LA to now offer small (E50 or
£70) penalties where customer is negligent (rather than intentionally fraudulent) for
Housing Benefit and LCTS

The Corporate Information Security Policy was last reviewed in 2008 and it has now been
reviewed to bring it in line with the other Ethical Governance policies to ensure it is fit for
purpose.

Strategic Plan References

Governance forms parts of the Council’'s commitment to customer excellence which
underpins the Council’s Strategic Plan vision.

Publicity Considerations

Any amendments to the Council’s polices will be included in the Constitution and will be
placed on the Council’'s website.

Financial, Equality, Diversity and Human Rights, Consultation, Community Safety,

Health and Safety and Risk Management Implications

None.
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Colchester

Antl-Fraud &
Corruption
Policy

A guide to the Council’'s approach to
preventing fraud and corruption and
managing suspected cases.

October 2013

76 www.colchester.gov.uk



Contents Page

1.0 INTRODUCTION
2.0 OVERVIEW
3.0 CULTURE
4.0 RESPONSIBILITIES & PREVENTION
4.1  Responsibilities of Elected Members
4.2 Responsibilities of the Monitoring Officer
4.3 Responsibilities of the Section 151 Officer
4.4  Responsibilities of the Senior Management Team
4.5  Responsibilities of Employees
4.6 Role of Internal Audit
4.7 Role of the Benefits Investigation
4.8 Role of the Ethical Governance Review Team
4.9  Role of the External Auditors
4.10 Role of the Public
4.11 Conflicts of Interest
4.12 Official Guidance
5.0 DETECTION & INVESTIGATION
5.1 Disciplinary Action
5.2  Prosecution

5.3 Publicity

N~ N o o o o o g g g o »~ B B W W w ww DN PP PP

6.0 AWARENESS & MONITORING

77



Anti-Fraud & Corruption Policy October 2013

1.0

2.0

ANTI-FRAUD & CORRUPTION POLICY

INTRODUCTION

Colchester Borough Council, like every Local Authority, has a duty to ensure that it
safeguards the public money that it is responsible for.

The Council expects the highest standards of conduct and integrity from all that have
dealings with it including staff, members, contractors, volunteers and the public. It is
committed to the elimination of fraud and corruption and to ensuring that all activities
are conducted ethically, honestly and to the highest possible standard of openness
and accountability so as to protect public safety and public money.

All suspicions or concerns of fraudulent or corrupt practise will be investigated. There
will be no distinction made in investigation and action between cases that generate
financial benefits and those that do not. Any investigations will not compromise the
Council’'s commitment to Equal Opportunities or the requirements of the Human
Rights Act or any other relevant statutory provision.

This policy has been created with due regard to the CIPFA better Governance
Forum’s Red Book 2 ‘Managing the Risk of Fraud’ and the Audit Commission
Publication ‘Protecting the Public Purse’.

OVERVIEW

This policy provides an overview of the of measures designed to combat any
attempted fraudulent or corrupt act. For ease of understanding it is separated into
four areas as below:-

> Culture

> Responsibilities & Prevention
> Detection and Investigation
> Awareness & Monitoring

Fraud and corruption are defined by the Audit Commission as:-

Fraud — “the intentional distortion of financial statements or other records by persons
internal or external to the authority which is carried out to conceal the
misappropriation of assets or otherwise for gain”.

In addition, fraud can also be defined as “the intentional distortion of financial
statements or other records by persons internal or external to the authority which is
carried out to mislead or misrepresent”.

Corruption — “the offering, giving, soliciting or acceptance of an inducement or
reward which may influence the action of any person”.

Page 1 of 7 Version 1.1
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Anti-Fraud & Corruption Policy October 2013

The Council also abides by the Bribery Act 2010 which covers, amongst other things,
the offences of bribing another person, of allowing to be bribed and organisational
responsibility. Such offences include:

> The offer, promise or giving of financial or other advantage to another person
in return for the person improperly performing a relevant function or activity
> Requesting, agreeing to receive or accepting a financial or other advantage

intending that, in consequence a relevant function or activity should be
performed improperly.

> Commercial organisation responsibility for a person, associated with the
organisation, bribing another person for the purpose of obtaining or retaining
business for the organisation

In addition, this policy also covers “the failure to disclose an interest in order to gain
financial or other pecuniary benefit.”

3.0 CULTURE

The prevention/detection of fraud/corruption and the protection of public money are
responsibilities of everyone, both internal and external to the organisation. The
Council’s elected members and employees play an important role in creating and
maintaining this culture. They are positively encouraged to raise concerns regarding
fraud and corruption, immaterial of seniority, rank or status, in the knowledge that
such concerns will wherever possible be treated in confidence. The public also has a
role to play in this process and should inform the Council if they feel that
fraud/corruption may have occurred.

Concerns must be raised when members, employees or the public reasonably
believe that one or more of the following has occurred, is in the process of occurring
or is likely to occur:

A criminal offence

A failure to comply with a statutory or legal obligation

Improper or unauthorised use of public or other official funds

A miscarriage of justice

Maladministration, misconduct or malpractice

Endangering an individual’s health and/or safety

Damage to the environment

Deliberate concealment of any of the above

YVVVVYVYYVYYVYYVY

The Council will ensure that any allegations received in any way, including by
anonymous letter or telephone call, will be taken seriously and investigated in an
appropriate manner. The Council has a whistle blowing policy that sets out the
approach to these types of allegation in more detail.

The Council will deal firmly with those who defraud the Council or who are corrupt, or
where there has been financial malpractice. There is, of course, a need to ensure
that any investigation process is not misused and, therefore, any abuse (such as
employees/members raising malicious allegations) may be dealt with as a
disciplinary matter (employees) or through Group procedures (members).

Page 2 of 7 Version 1.1
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4.0

4.1

4.2

4.3

When fraud or corruption has occurred due to a breakdown in the Council’'s systems
or procedures, Directors will ensure that appropriate improvements in systems of
control are implemented in order to prevent a re-occurrence

RESPONSIBILITIES & PREVENTION

Responsibilities of Elected Members

As elected representatives, all members of the Council have a duty to protect the
Council and public money from any acts of fraud and corruption. This is done
through existing practice, compliance with the National and Local Code of Conduct
for Members, the Council’s Constitution including Financial Regulations and
Standing Orders and relevant legislation. Conduct and ethical matters are specifically
brought to the attention of members during induction and include the declaration and
registration of interests. Officers advise members of new legislative or procedural
requirements.

Responsibilities of the Monitoring Officer

The Monitoring Officer is responsible for ensuring that all decisions made by the
Council are within the law. The Monitoring Officer’s key role is to promote and
maintain high standards of conduct throughout the Council by developing, enforcing
and reporting appropriate governance arrangements including codes of conduct and
other standards policies.

All suspected instances of fraud or corruption (apart from benefit claim issues)
should be reported to the Monitoring Officer.

Responsibilities of the Section 151 Officer

The Finance Manager has been designated with the statutory responsibilities of the
Finance Director as defined by s151 of the Local Government Act 1972. These

responsibilities outline that every local authority in England & Wales should: “make
arrangements for the proper administration of their financial affairs and shall secure
that one of their officers has the responsibility or the administration of those affairs”

‘Proper administration’ encompasses all aspects of local authority financial
management including:

> Compliance with the statutory requirements for accounting and internal audit;

> Managing the financial affairs of the Council

> The proper exercise of a wide range of delegated powers both formal and
informal;

> The recognition of the fiduciary responsibility owed to local tax payers.

Under these statutory responsibilities the Section 151 Officer
contributes to the anti-fraud and corruption framework of the Council.

Page 3 of 7 Version 1.1
80



Anti-Fraud & Corruption Policy October 2013

4.4 Responsibilities of the Senior Management Team

4.5

4.6

Managers at all levels are responsible for the communication and implementation of
this policy. They are also responsible for ensuring that their employees are aware of
the Councils personnel policies and procedures, the Council’s Financial Regulations
and Standing Orders and that the requirements of each are being met. Managers are
expected to create an environment in which their staff feel able to approach them
with any concerns they may have about suspected irregularities. Special
arrangements may be applied from time to time for example where employees are
responsible for cash handling or are in charge of financial systems and systems that
generate payments, for example payroll or the Revenues & Benefits computer
system. These procedures will be supported by relevant training.

The Council recognises that a key preventative measure in dealing with fraud and
corruption is for managers to take effective steps at the recruitment stage to
establish, as far as possible, the honesty and integrity of potential employees,
whether for permanent, temporary or casual posts and agency staff. The Council’s
formal recruitment procedure contains appropriate safeguards in the form of written
references, the verification of qualifications held and employment history. As in other
public bodies Criminal Records Bureau (CRB) checks are undertaken for employees
working with or who may have contact with children or vulnerable adults.

Responsibilities of Employees

Each employee is governed in their work by the Council’'s Standing Orders and
Financial Regulations, and other policies on conduct and on IT usage. Included in
the Council policies are guidelines on Gifts and Hospitality, and codes of conduct
associated with professional and personal conduct and conflict of interest. These are
issued to all employees when they join the Council. In addition, employees are
responsible for ensuring that they follow any instructions given to them, particularly in
relation to the safekeeping of the assets of the Council. Employees are expected
always to be aware of the possibility that fraud, corruption and theft may exist in the
workplace and be able to share their concerns with management.

Role of Internal Audit

Internal Audit plays a preventative role in trying to ensure that systems and

procedures are in place to prevent and deter fraud and corruption. Internal Audit may

be requested to investigate cases of suspected financial irregularity, fraud or

corruption, except Benefit fraud investigations, in accordance with agreed

procedures. Within the Financial Procedure Rules in the Constitution,

representatives of Internal Audit are empowered to:

> enter at all reasonable times any Council premises or land

> have access to all records, documentation and correspondence relating to any
financial and other transactions as considered necessary

> have access to records belonging to third parties such as contractors when
required

> require and receive such explanations as are regarded necessary concerning
any matter under examination

Page 4 of 7 Version 1.1
81



Anti-Fraud & Corruption Policy October 2013

4.7

4.8

4.9

4.10

4.11

> require any employee of the Council to account for cash, stores or any other
Council property under his/her control or possession
Internal Audit liaises with management to recommend changes in procedures
to reduce risks and prevent losses to the Authority.

Role of the Benefits Investigation

Due to the specialised nature of benefit fraud investigations a separate sanctions
policy has been developed that covers all aspects of the benefit investigation
process.

Role of the Ethical Governance Review Team

The team consists of various officers whose roles include governance issues and the
objective is to promote and embed a governance culture throughout the organisation
by implementing policies, reviewing issues, providing training and sharing
information.

Role of the External Auditors

Independent external audit is an essential safeguard of the stewardship of public
money. This is currently carried out by Ernst & Young through specific reviews that
are designed to test (amongst other things) the adequacy of the Council’s financial
systems and arrangements for preventing and detecting fraud and corruption. It is
not the external auditors’ function to prevent fraud and irregularities, but the integrity
of public funds is at all times a matter of general concern. External auditors are
always alert to the possibility of fraud and irregularity, and will act without undue
delay if grounds for suspicion come to their notice. The Council contributes to the bi-
annual Audit Commission led National Fraud Initiative which is designed to cross
match customers across authorities too highlight areas where there are potential
fraudulent claims.

Role of the Public

This policy, although primarily aimed at those within or associated with the Council,
enables concerns raised by the public to be investigated, as appropriate, by the
relevant person in a proper manner.

Conflicts of Interest

Both elected members and employees must ensure that they avoid situations where
there is a potential for a conflict of interest. Such situations can arise with
externalisation of services, internal tendering, planning and land issues etc. Effective
role separation will ensure decisions made are seen to be based upon impatrtial
advice and avoid questions about improper disclosure of confidential information.
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4.12 Official Guidance

5.0

5.1

5.2

In addition to Financial Regulations and Standing Orders, due regard will be had to
external and inspectorate recommendations.

The Council is aware of the high degree of external scrutiny of its affairs by a variety
of bodies such as the Audit Commission (including External Audit and Inspection),
other Government Inspection bodies, the Local Government Ombudsman, HM
Customs & Excise and the Inland Revenue. These bodies are important in
highlighting any areas where improvements can be made.

DETECTION & INVESTIGATION

Internal Audit plays an important role in the detection of fraud and corruption.
Included within the audit plans are reviews of system controls including financial
controls and specific fraud and corruption tests, spot checks and unannounced visits.

In addition to Internal Audit, there are numerous systems and management controls
in place to deter fraud and corruption but it is often the vigilance of employees and
members of the public that aids detection. In some cases frauds are discovered by
chance or “tip-off” and the Council will ensure that such information is properly dealt
with within its whistle blowing policies.

Detailed guidance on the investigation process is available separately.
Disciplinary Action

The Council’s Disciplinary Procedures will be used to facilitate a thorough
investigation of any allegations of improper behaviour by employees. Theft, fraud
and corruption are serious offences which may constitute gross misconduct against
the Council and employees will face disciplinary action if there is evidence that they
have been involved in these activities, including Benefit fraud. Disciplinary action will
be taken in addition to, or instead of, criminal proceedings depending on the
circumstances of each individual case.

Members will face appropriate action under this policy if they are found to have
been involved in theft, fraud and corruption against the Authority. Action will
be taken in addition to, or instead of criminal proceedings, depending on the
circumstances of each individual case but in a consistent manner. If the matter
Is a breach of the Code of Conduct for Members then it will be dealt with in
accordance with the Arrangement agreed by the Council in accordance with
the Localism Act 2011.

Prosecution

In terms of proceedings the Council will endeavour to take action in relevant cases to
deter others from committing offences against the Authority.
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5.3

6.0

Publicity

The Council will optimise the publicity opportunities associated with anti-fraud and
corruption activity within the Council. Wherever possible, where the Council has
suffered a financial loss action will be taken to pursue the recovery of the loss.

All anti-fraud and corruption activities, including the update of this policy, will be
publicised.

AWARENESS & MONITORING

The Council recognises that the continuing success of this policy and its general
credibility will depend in part on the effectiveness of training and awareness for
members and employees and will therefore take appropriate action to raise
awareness levels.

The Monitoring Officer will provide an annual report to senior management and
members outlining investigations undertaken during the year.

This policy and associated procedures will be reviewed at least annually and will be
reported to senior management and committee.
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1.0

WHISTLEBLOWING POLICY
Introduction

Employees or Councillors are often the first to realise that there may be some form of
inappropriate conduct within the Council. However, they may not express their
concerns because they feel that speaking up would be disloyal to their colleagues or
to the Council. They may also fear harassment or victimisation. In these
circumstances it may be easier to ignore the concern rather than report what may
just be a suspicion of misconduct, but this can have serious consequences if
wrongdoing goes undetected.

The Council is committed to the highest possible standards of openness, probity,
accountability and honesty. In line with that commitment we expect employees,
councillors and others that we deal with who have serious concerns about any
aspect of the Council's work to come forward and voice those concerns.

This policy document makes it clear that employees and councillors can do so
without fear of victimisation, subsequent discrimination or disadvantage. This
Whistleblowing Policy and Procedure is intended to encourage and enable
employees and councillors to raise serious concerns within the Council rather than
overlooking a problem or 'blowing the whistle' outside. With the exception of
employment related grievances, this policy will apply to any act of Whistleblowing, as
defined by the charity Public Concern at Work to mean;” A disclosure of confidential
information which relates to some danger, fraud or other illegal or unethical conduct
connected with the workplace, be it of the employer or of its employees.”

This policy and procedure applies to all employees, councillors, partners, volunteers
and contractors. It also covers suppliers and members of the public.

These procedures are in addition to the Council's complaints procedures and other
statutory reporting procedures. Officers are responsible for making customers aware
of the existence of these procedures.

This policy has been discussed with the relevant trade unions and has their support.
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2.0

Aims and Scope of the Whistleblowing Policy

This policy aims to:

encourage you to feel confident in raising serious concerns and to question and
act upon concerns about practice without fear of recrimination

provide avenues for you to raise those concerns and receive feedback on any
action taken

ensure that you receive a response to your concerns and that you are aware of
how to pursue them if you are not satisfied

reassure you that you will be protected from possible reprisals or victimisation if
you have a reasonable belief that you have made any disclosure in good faith

advise you of the support that the Council will provide if you raise concerns in
good faith

There are existing procedures in place to enable you to lodge a grievance relating to
your own employment. This Whistleblowing Policy and Procedure is intended to
cover major concerns that fall outside the scope of other procedures. These include:

conduct which is an offence or a breach of law

disclosures related to miscarriages of justice

health and safety risks, including risks to the public as well as other employees
damages to the environment

the unauthorised use of public funds

possible fraud and corruption

other unethical conduct

unacceptable business risks.

This concern may be about something that:

makes you feel uncomfortable in terms of known standards, your experience or
the standards you believe the Council subscribes to; or

is against the Council's Procedure Rules and policies; or

falls below established standards of practice; or

amounts to improper conduct.
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3.0 Safeguards

3.1

3.2

3.3

Harassment or Victimisation

The Council is committed to good practice and high standards and wants to be
supportive of employees and councillors.

The Council recognises that the decision to report a concern can be a difficult one to
make. If what you are saying is true, you should have nothing to fear because you
will be doing your duty to the Council and those for whom you are providing a
service. In these situations you are a withess and not a complainant.

The Council will not tolerate the harassment or victimisation of any person who
raises a concern. The Council’s disciplinary procedures will be used against any
employee who is found to be harassing or victimising the person raising the concern
and such behaviour by a councillor will be reported under the Members’ Code of
Conduct.

Any investigation into allegations of potential malpractice will not influence or be
influenced by any disciplinary or redundancy procedures that already affect you if
you are an employee.

Confidentiality

All concerns will be treated in confidence and the Council will do its best to protect
your identity if you do not want your name to be disclosed. If investigation of a
concern discloses a situation that is sufficiently serious to warrant disciplinary action
or police involvement, then your evidence may be important. Your name will not
however be released as a possible witness until the reason for its disclosure at this
stage has been fully discussed with you.

Anonymous Allegations
This policy encourages you to put your name to your allegation whenever possible.

Concerns expressed anonymously are much less powerful but will be considered at
the discretion of the Council.

In exercising this discretion the factors to be taken into account would include the:

e seriousness of the issues raised;
¢ credibility of the concern; and
¢ likelihood of confirming the allegation from attributable sources.
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3.4

4.0

Untrue Allegations

If you make an allegation in good faith, but it is not confirmed by the
investigation, no action will be taken against you. If however, you make an
allegation maliciously or for personal gain, disciplinary action may be taken
against you, or if you are a councillor a complaint may be made under the
Members’ Code of Conduct.

How to raise a concern

You should normally raise concerns with the Monitoring Officer or the Section 151
Officer. However if your concern relates to one of these officers you should raise
your concerns with the Chief Executive

Concerns may be raised verbally or in writing. Employees or councillors who wish to
make a written report are invited to use the following format:

e the background and history of the concern (giving relevant dates);
and
e the reason why you are particularly concerned about the situation.

The earlier you express the concern the easier it is to take action.

Although you are not expected to prove beyond doubt the truth of an allegation, you
will need to demonstrate to the person contacted that there are reasonable grounds
for your concern.

Advice and guidance on how matters of concern may be pursued can be obtained
from:

Chief Executive, Adrian Pritchard @& 282211

Monitoring Officer, Andrew Weavers @282213

Section 151 Officer, Sean Plummer @282347

Finance Manager Audit and Governance, Elfreda Walker @&282461.
Risk & Resilience Manager, Hayley McGrath @508902

You may wish to consider discussing your concern with a colleague first and you
may find it easier to raise the matter if there are two (or more) of you who have had
the same experience or concerns.

If you are an employee you may invite your trade union or a friend to be present
during any meetings or interviews in connection with the concerns you have raised.
If you are a councillor you may be accompanied by your group leader.

Further guidance on protection for anyone raising a concern can be found in the
Public Interests Disclosure Act 1998.
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5.0

How the Council will respond

The Council will respond to your concerns. Do not forget that testing out your
concerns is not the same as rejecting them.

Where appropriate, the matters raised may be:

e investigated by management, internal audit, or through the disciplinary process
o referred to the police

o referred to the Council’s external auditor

e the subject of an independent inquiry.

In order to protect individuals and those accused of misdeeds or possible
malpractice, initial enquiries will be made to decide whether an investigation is

appropriate and, if so, what form it should take. The overriding principle, which the
Council will have in mind, is the public interest.

Some concerns may be resolved by agreed action without the need for investigation.

Within five working days of a concern being raised, one of the named Officers will
write to you:

acknowledging that the concern has been received

indicating how it is proposed to deal with the matter

giving an estimate of how long it will take to provide a final response

informing you whether any initial enquiries have been made

supplying you with information on staff support mechanisms, and

informing you whether further investigations will take place and if not, why not.

The amount of contact between the officers considering the issues and you will
depend on the nature of the matters raised, the potential difficulties involved and the
clarity of the information provided. If necessary, the Council will seek further
information from you.

Where any meeting is arranged, off-site where appropriate, if you so wish, you can
be accompanied by a union or professional association representative or a friend, or
the group leader if you are a councillor.

The Council will take steps to minimise any difficulties, which you may

experience as a result of raising a concern. For instance, if you are required to

give evidence in criminal or disciplinary proceedings the Council will arrange for you
to receive advice about the procedure and will help you with the preparation of
statements.
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6.0

7.0

8.0

9.0

The Council accepts that you need to be assured that the matter has been
properly addressed. Thus, subject to legal constraints, you will receive
information about the outcomes of any investigation.

The Responsible Officer

The Monitoring Officer has overall responsibility for the maintenance and operation
of this policy. That officer maintains a record of concerns raised and the outcomes
(but in a form which does not endanger your confidentiality) and will provide an
annual report on the operation of the policy to the Governance Committee.

How the matter can be taken further

This policy is intended to provide you with an avenue to raise concerns within the
Council. The Council hopes you will be satisfied with any action taken. If you are not,
and if you feel it is right to take the matter outside the Council, the following are
possible contact points:

(@)  your local Citizens Advice Bureau

(b) relevant professional bodies or regulatory organisations

(c) the police

(d) Local Government Ombudsman

(e)  the Council’'s Governance Committee.

If you are considering taking the matter outside of the Council, you should ensure
that you are entitled to do so and that you do not disclose confidential
information. An independent charity, Public Concern at Work, can offer
independent and confidential advice. They can be contacted on @ 020 7404
6609 or by email at whistle@pcaw.co.uk

Questions regarding this policy
Any questions should, in the first instance, be referred to the Monitoring Officer.

Review

This policy will be reviewed on an annual basis.
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1.0

2.0

FRAUD SANCTIONS POLICY
INTRODUCTION

Colchester Borough Council aims to provide a modern, customer focused,

efficient, effective and secure Housing Benefit service that is continuously seeking to
improve. This document sets out the policy of Colchester Borough Council towards
sanctions, including criminal prosecutions, for offences relating to Housing

Benefit Fraud and Local Council Tax Fraud.

This policy has been developed with the aim of providing a framework to ensure a
fair and consistent approach to the use of formal sanctions. It refers to criteria
relating to the offence, offender, value and duration of the fraud which have to be
taken into account before considering whether a sanction is appropriate, and if so,
which sanction to apply.

This policy needs to be considered in conjunction with the council’s Anti-Fraud and
Corruption Policy Statement which sets out the commitment to prevent, detect and
investigate benefit fraud.

Housing Benefit is administered by a local authority on behalf of the Department of
Work and Pensions (DWP) as part of the statutory local government functions.
Furthermore, Local Council Tax Support is a locally defined Council Tax Reduction
scheme and therefore our Policy is a matter for our members. In practice, the benefit
investigation aspect of the policy broadly follows the approach of the Department of
Work and Pensions.

GENERAL PRINCIPLES

Colchester Borough Council is committed to the prevention, detection, correction,
investigation and, where appropriate, prosecution of fraudulent claims to Housing
Benefit or Local Council Tax Support (LCTS).

The aim is to prevent criminal offences occurring by making it clear to our customers
that they have a responsibility to provide accurate and timely information about their
claims; to punish wrongdoing; and to deter offending.

This policy supports the DWP Public Service Agreement and the Governments latest
fraud strategy published in February 2012 called ‘Fighting Fraud Locally’ It also
provides a full response to the need to be effective against fraud in the full range of
welfare benefits and Local Government Finance.

Each potential fraud is assessed against local criteria by Colchester Borough
Council’s Investigations Team. This assessment will result either in cases being
investigated further to criminal investigation standards or referred to a Benefits officer
to Review. Review action usually comprises of an interview regarding any changes in
circumstances and the allegation concerned. Further action will depend upon the
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outcome of the interview but they will be reminded of their responsibilities and may
be advised about their future conduct and required to rectify or withdraw their claim.

Each case that is subject to a criminal investigation is considered on its own merits,
having regard to all of the facts, before an appropriate sanction, if any is
administered.

3.0 ORGANISATION

Criminal investigations are undertaken in accordance with:

Police and Criminal Evidence Act 1984 and it's code of practice
Criminal Procedures and Investigation Act 1996 and it's code of practice
all other relevant legislative and common law rules

Departmental Policy

advice from internal and/or external legal professionals

Fraud Investigators receive Professionalism in Security (PINS) training which is
accredited by Portsmouth University. Additional guidance is provided by the Fraud
Procedures and Instruction Manual which is regularly updated to ensure that:

o investigations are conducted in a legal and professional manner

o policy and legislation is correctly applied, and

o approved working methods are applied

Colchester Borough Council has a legal team who provide advice and guidance to
investigators throughout the investigative and prosecution process if required. They
do not conduct any part of the investigation but give advice on the investigator’s
obligations, evidential requirements and any appropriate charges. Colchester
Borough Council’s legal team are also responsible for identifying those cases which
are not suitable for criminal prosecution for evidential reasons.

Colchester Borough Council also has access to free technical support and/or legal
advice from the DWP prosecution division.

Colchester Borough Council works closely with the DWP Fraud Investigation Service
(FIS) team operating under similar prosecution practices and has a Fraud
Partnership Agreement (FPA) with them. The agreement supports joint working
activity such as joint interviews under caution and investigations, to aid in the tackling
of fraud in the full range of welfare benefits. Furthermore, the DWP have a financial
investigations team who any LA has access to; to administer the confiscation order
process.

4.0 SANCTIONS

Where an offence is believed to have been committed the Investigation Team can
consider administering a caution, offering an administrative penalty, or instigating a
prosecution. The decision to offer a penalty or commence criminal proceedings will
depend on the customers individual circumstances; taking into account the criteria
within section 7.1 and 7.2.

Page 2 of 5 Version 1.1
96



Fraud Sanctions Policy October 2013

5.0

6.0

Civil penalties are also available to be administered by Colchester Borough Council
at a statutory set amount where no other sanction has been accepted by the
customer. The customer must have been considered to have acted negligently rather
than with intent as per a criminal offence in order to have a Civil Penalty imposed.

CAUTIONS

A formal caution is an administrative sanction that a local authority in England

and Wales is able to offer as an alternative to a prosecution as long as specific
criteria are met, and the case is one that Colchester Borough Council could

take to court if the caution was refused. Cautions are not appropriate to be used in
cases of LCTS fraud.

Cautions are usually aimed at the less serious benefit frauds and those where the
overpayment is under £2,000. It also provides an additional tool for the Investigation
Team to use in those cases where the deterrent effect is considered a sufficient and
suitable alternative to prosecution or an administrative penalty.

The offender must admit to the offence in an Interview Under Caution (IUC) and
provide informed consent to being cautioned. To be able to offer a caution requires
the same standard of criminal evidence as for a prosecution and should only be
offered if the authority could prosecute should the caution be refused.

If the customer is consequently prosecuted for another benefit offence the caution
can be cited in court.

ADMINISTRATIVE PENALITIES

An Administrative Penalty is the offer to the customer to agree to pay a financial
penalty where, the customer has caused or could have caused by either an act or
omission excess Housing Benefit or LCTS to be paid to them or a third party.

The amount of the penalty is set in statute at 30 or 50 percent of the amount of the
gross overpayment and/or excess reduction; dependant on when the offences
occurred. An Administrative Penalty can be offered where the overpayment of
Housing Benefit is less than £4000. For LCTS cases the Administrative Penalty can
be offered for Excess Reductions amounting to less than £2000.

Additional penalties for ‘attempts’ to receive increased Reductions or Housing
Benefit by act or omission are set in statute as £100 or £350 respectively.

Administrative Penalties will be offered where the case is deemed to be not as
serious to deserve any other sanction and an Administrative Penalty is considered to
be a suitable alternative to prosecution, where the gross overpayment falls within the
statutory provisions. Unlike cautions, no admission of guilt is required from the
customer before offering an administrative penalty, although there is a statutory
requirement for investigators to ensure that there are grounds for instituting criminal
proceedings for an offence relating to the overpayment.
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7.0

8.0

PROSECUTIONS

If there is sufficient evidence Colchester Borough Council will refer the case to  the
solicitors internally for consideration of criminal prosecution where one or more of
the following criteria are met:

o the gross adjudicated overpayment or excess reduction is £2,000 or over

false identities or other personal details have been used

false or forged documents have been used

official documents have been altered or falsified

the person concerned is in a position of trust

the person concerned assisted or encouraged others to commit offences
there is evidence of premeditation or organised fraud

the person concerned has relevant previous convictions

the customer had previously been convicted of benefit fraud

the offer of an administrative penalty or formal caution is not accepted or
withdrawn

Further consideration should be given to the following:
o Length of the suspected offence?
o Health at the time of the suspected offence and now?
o Are there any social factors to consider
= Health
=  Family make up
= Financials
= Geographical location

In all cases, including those which do not fall within any of the above criteria,
Colchester Borough Council retains discretion as to whether criminal proceedings
are started.

CIVIL PENALTIES

The aim of the civil penalty is to address the financial loss to the Exchequer which
arises from claimant error in Housing Benefit and Council Tax Support claims and
make customers more personally responsible for overpayments they incur in relation
to such claims. Civil Penalties for both Housing Benefit and LCTS matters can be
offered to customers where a customer:

(a) negligently makes incorrect statements and fails to take reasonable steps to
correct the error or

(b) fails, without reasonable excuse, to provide information or to disclose changes in
their circumstances.

A penalty administered in respect of LCTS is set in statute as £70; as per The
Council Tax Reduction schemes (Detection of Fraud and Enforcement) (England)
Regulations 2013

A penalty administered in respect of Housing Benefit is set in statute as £50 as per
The Social Security (Civil Penalties) Regulations 2012.
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9.0 PROCEEDS OF CRIME ACT (POCA)

Colchester Borough Council Investigation Officers must consider in all suitable cases
the ability for a court to obtain restraint and/or confiscation orders of identified assets.
A restraint order will prevent a person from dealing with specific assets. A
confiscation order will enable the council to recover losses from assets which are
found to be derived from the proceeds of crime.

10.0 LOSS OF BENEFIT (LOB):

The Loss of Benefit provisions are designed to be a deterrent against abuses of the
benefit system.

Social security (Loss of Benefit) Regulations 2001 as amended by the Social
Security (loss of benefit) Amendment Regulations 2013 allow for reduction or
withdrawal of Social Security benefits and allowances in payment to individuals and
their partners who have accepted the offer of a caution, administrative penalty or
have been prosecuted. This includes both DWP and Local Authority benefits, such
as Housing benefit.

The following list is the level of Loss of Benefit imposed dependant on the nature and
frequency of fraud offences;

o Level 1 — Offences which result in an Administrative Penalty or caution will
result in a LOB penalty of 4 weeks

o Level 2 — For a first benefit fraud conviction the LOB penalty duration will be
13 weeks

o Level 3 — Where there are two offences, within a set time period, with the
latter resulting in a conviction the LOB penalty will be for a period of 26 weeks

o Level 4 — A 3 year LOB penalty will apply where there are three offences
within a set time period the latter resulting in a conviction

o Level 5 — An immediate 3 year LOB for serious organized and identity fraud
cases

11.0 RECOVERY OF DEBT

Where an overpayment arising from fraud is identified Colchester Borough Council
will take steps to recover the resultant debt, including taking action in the civil courts
if necessary, in addition to any sanction it may impose in respect of that fraud. The
council has a Corporate Debt policy which is updated regularly.

12.0 SUMMARY

This policy represents a commitment to protect public funds and to ensure that
benefits are delivered only to those who have a true entitlement to them.

Whilst the council appreciates that the majority of customers are honest, it will
continue to fight abuse of the system by those who falsely claim benefits to
which they are not entitled.

Page 5 of 5 Version 1.1
99



i

Colchester

Anti-Money
Laundering
Policy

A guide to the Council’'s anti-money
laundering safeguards and reporting
arrangements.

October 2013

100 www.colchester.gov.uk



Contents Page

Introduction

Scope of the Policy

Definition of Money Laundering

Requirements of the Money Laundering Legislation

The Money Laundering Reporting Officer (MLRO)

Client Identification Procedures

Reporting Procedure for Suspicions of Money Laundering

Consideration of the disclosure by the MLRO

© © N o o0 & w0 b PF

Training

10. Conclusion

o o1 o0 A W N N N P PR

11. Review

101



Anti-Money Laundering Policy October 2013

ANTI-MONEY LAUNDERING POLICY

1. Introduction

Although local authorities are not directly covered by the requirements of the Money
Laundering Regulations 2007, guidance from CIPFA indicates that they should comply with
the underlying spirit of the legislation and regulations.

Colchester Borough Council is committed to the highest possible standards of conduct and
has, therefore, put in place appropriate and proportionate anti-money laundering
safeguards and reporting arrangements.

2. Scope of the Policy

This policy applies to all employees, whether permanent or temporary, and Members of the
Council.

Its aim is to enable employees and Members to respond to a concern they have in the
course of their dealings for the Council. Individuals who have a concern relating to a matter
outside work should contact the Police.

3. Definition of Money Laundering

Money laundering describes offences involving the integration of the proceeds of crime, or
terrorist funds, into the mainstream economy. Such offences are defined under the
Proceeds of Crime Act 2002 as the following ‘prohibited acts’

»  Concealing, disguising, converting, transferring or removing criminal property from the
UK

Becoming involved in an arrangement which an individual knows or suspects
facilitates the acquisition, retention, use or control of criminal property by or on behalf
of another person

Acquiring, using or possessing criminal property

Doing something that might prejudice an investigation e.g. falsifying a document
Failure to disclose one of the offences listed in a) to c) above, where there are
reasonable grounds for knowledge or suspicion

Tipping off a person(s) who is or is suspected of being involved in money laundering in
such a way as to reduce the likelihood of or prejudice an investigation

A\
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Provided the Council does not undertake activities regulated under the Financial Services
and Markets Act 2000, the offences of failure to disclose and tipping off do not apply.
However, the Council and its employees and Members remain subject to the remainder of
the offences and the full provisions of the Terrorism Act 2000.

The Terrorism Act 2000 made it an offence of money laundering to become concerned in
an arrangement relating to the retention or control of property likely to be used for the
purposes of terrorism, or resulting from acts of terrorism.

Although the term ‘money laundering’ is generally used to describe the activities of
organised crime, for most people it will involve a suspicion that someone they know, or
know of, is benefiting financially from dishonest activities.

Potentially very heavy penalties (unlimited fines and imprisonment up to fourteen years) can
be handed down to those who are convicted of one of the offences above.

4. Requirements of the Money Laundering Legislation

The main requirements of the legislation are:

To appoint a money laundering reporting officer

Maintain client identification procedures in certain circumstances

Implement a procedure to enable the reporting of suspicions of money laundering
Maintain record keeping procedures

YV VYV

5. The Money Laundering Reporting Officer (MLRO)

The Council has designated the Monitoring Officer as the Money Laundering Reporting
Officer (MLRO). He can be contacted on 01206 282213 or at
Andrew.weavers@colchester.gov.uk

In the absence of the MLRO or in instances where it is suspected that the MLRO
themselves are involved in suspicious transactions, concerns should be raised with the
Section 151 Officer.

6. Client Identification Procedures

Although not a legal requirement, the Council has developed formal client identification
procedures which must be followed when Council land or property is being sold. These
procedures require individuals and if appropriate, companies to provide proof of identity and
current address.
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If satisfactory evidence is not obtained at the outset of a matter, then the transaction must
not be progressed and a disclosure report, available on the Hub, must be submitted to the
Money Laundering Reporting Officer.

All personal data collected must be kept in compliance with the Data Protection Act.

7. Reporting Procedure for Suspicions of Money Laundering

Where you know or suspect that money laundering activity is taking/has taken place, or
become concerned that your involvement in a matter may amount to a prohibited act under
the Act, you must disclose this as soon as practicable to the MLRO. The disclosure should
be within “hours” of the information coming to your attention, not weeks or months later.

Your disclosure should be made to the MLRO using the disclosure report, available on the
Hub. The report must include as much detail as possible including

Full details of the people involved

Full details of the nature of their/your involvement.

The types of money laundering activity involved

The dates of such activities

Whether the transactions have happened, are ongoing or are imminent;
Where they took place;

How they were undertaken;

The (likely) amount of money/assets involved;

Why, exactly, you are suspicious.

VVVVVVVYVYY

Along with any other available information to enable the MLRO to make a sound judgment
as to whether there are reasonable grounds for knowledge or suspicion of money
laundering and to enable him to prepare his report to the Serious Organised Crime Agency,
where appropriate. You should also enclose copies of any relevant supporting
documentation.

If you are concerned that your involvement in the transaction would amount to a prohibited
act under sections 327 — 329 of the Act, then your report must include all relevant details,
as you will need consent from the Serious Organised Crime Agency (SOCA), via the
MLRO, to take any further part in the transaction - this is the case even if the client gives
instructions for the matter to proceed before such consent is given. You should therefore
make it clear in the report if such consent is required and clarify whether there are any
deadlines for giving such consent e.g. a completion date or court deadline;

Once you have reported the matter to the MLRO you must follow any directions he may
give you. You must NOT make any further enquiries into the matter yourself: any
necessary investigation will be undertaken by the SOCA. Simply report your suspicions to
the MLRO who will refer the matter on to the SOCA if appropriate. All members of staff will
be required to co-operate with the MLRO and the authorities during any subsequent money
laundering investigation.
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Similarly, at no time and under no circumstances should you voice any suspicions to the
person(s) whom you suspect of money laundering, even if the SOCA has given consent to
a particular transaction proceeding, without the specific consent of the MLRO; otherwise
you may commit a criminal offence of “tipping off”.

Do not, therefore, make any reference on a client file to a report having been made to the
MLRO - should the client exercise their right to see the file, then such a note will obviously
tip them off to the report having been made and may render you liable to prosecution. The
MLRO will keep the appropriate records in a confidential manner.

8. Consideration of the disclosure by the Money Laundering
Reporting Officer

Upon receipt of a disclosure report, the MLRO must note the date of receipt on his section
of the report and acknowledge receipt of it. He should also advise you of the timescale
within which he expects to respond to you.

The MLRO will consider the report and any other available internal information he thinks
relevant e.g.:

reviewing other transaction patterns and volumes;

the length of any business relationship involved;

the number of any one-off transactions and linked one-off transactions;
any identification evidence held;

YV VY

And undertake such other reasonable inquiries he thinks appropriate in order to ensure that
all available information is taken into account in deciding whether a report to the SOCA is
required (such enquiries being made in such a way as to avoid any appearance of tipping
off those involved). The MLRO may also need to discuss the report with you.

Once the MLRO has evaluated the disclosure report and any other relevant information, he
must make a timely determination as to whether:

»  there is actual or suspected money laundering taking place; or

»  there are reasonable grounds to know or suspect that is the case; and
»  whether he needs to seek consent from the NCIS for a particular transaction to
proceed.

Where the MLRO does so conclude, then he must disclose the matter as soon as
practicable to the SOCA on their standard report form and in the prescribed manner, unless
he has a reasonable excuse for non-disclosure to the SOCA (for example, if you are a
lawyer and you wish to claim legal professional privilege for not disclosing the information).

Where the MLRO suspects money laundering but has a reasonable excuse for non-
disclosure, then he must note the report accordingly; he can then immediately give his
consent for any ongoing or imminent transactions to proceed.
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In cases where legal professional privilege may apply, the MLRO must liaise with the
Section 151 Officer to decide whether there is a reasonable excuse for not reporting the
matter to the SOCA.

Where consent is required from the SOCA for a transaction to proceed, then the
transaction(s) in question must not be undertaken or completed until the SOCA has
specifically given consent, or there is deemed consent through the expiration of the relevant
time limits without objection from the SOCA.

Where the MLRO concludes that there are no reasonable grounds to suspect money
laundering then he shall mark the report accordingly and give his consent for any ongoing
or imminent transaction(s) to proceed.

All disclosure reports referred to the MLRO and reports made by him to the SOCA must be
retained by the MLRO in a confidential file kept for that purpose, for a minimum of five
years.

The MLRO commits a criminal offence if he knows or suspects, or has reasonable grounds
to do so, through a disclosure being made to him, that another person is engaged in money
laundering and he does not disclose this as soon as practicable to the SOCA.

9. Training

Officers considered likely to be exposed to suspicious situations, will be made aware of
these by their senior officer and provided with appropriate training.

Additionally, all employees and Members will be familiarised with the legal and regulatory
requirements relating to money laundering and how they affect both the Council and
themselves.

Notwithstanding the paragraphs above, it is the duty of officers and Members to report all
suspicious transactions whether they have received their training or not.

10. Conclusion

Given a local authority’s legal position with regard to the legislative requirements governing
money laundering, the Council believes that this Policy represents a proportionate response
to the level of risk it faces of money laundering offences.

11. Review

This policy will be reviewed annually.
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CODE OF PRACTICE ON COVERT SURVEILANCE

1.0 INTRODUCTION

The Council enforces the law in a number of areas. As part of this enforcement there will be
occasions where surveillance of individuals or property is necessary to ensure that the law
is being complied with. When the Council does decide to undertake surveillance it is
important that it remains within the law which is contained in the Regulation of Investigatory
Powers Act 2000 (“the Act”) as amended by the Protection of Freedoms Act 2012.

The Act sets out certain criteria that the Council has to comply with before it undertakes
surveillance and those are also reflected in the Office of Surveillance Commissioners' Code
of Practice on Covert Surveillance (“the Code”). This is available on the Home Office
website:

http://www.homeoffice.gov.uk/counter-terrorism/requlation-investigatory-powers/

The Home office has also issued guidance (“the Guidance”) on the judicial approval
process for RIPA and the crime threshold for directed surveillance.

You will need to familiarise yourself with the contents of the Code and the Guidance. This is
available on the Home Office website:

http://www.homeoffice.gov.uk/publications/counter-terrorism/ripa-forms/local-authority-ripa-
quidance/local-authority-england-wales?view=Binary

Other guidance is available on the Office of Surveillance Commissioners website:

(www.surveillancecommissioners.gov.uk)

The Council will comply with the Code when carrying out directed surveillance and officers
should be aware of its provisions. Failure to observe the provisions of the Act may result in
the protection of the Act not being available. This may mean that the evidence gathered:

e is not admissible in court proceedings.
e is a breach of an individual's human rights.

This policy sets out how Colchester Borough Council (including Colchester Borough
Homes) will comply with the Act, the Code and the Guidance. It also clarifies the
circumstances in which officers will be able to use covert surveillance and the internal
requirements that will need to be observed when conducting that surveillance.

The Policy Statement should be read in conjunction with the Council's Data Protection
Policy.

The Policy Statement will be made available for inspection at Council offices.
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2.0 WHAT DOES THE ACT AND THE CODE COVER?

The Act and the Code cover covert surveillance, which is defined in the Act as being
surveillance which “is carried out in manner calculated to ensure that the persons subject to
the surveillance are unaware that it is or may be taking place”.

2.1 Directed surveillance

Local authorities can only use a form of covert surveillance called “directed surveillance”.
This is defined in the Act as where the surveillance is covert but not intrusive and is
undertaken:

e For the purposes of a specific investigation or operation

¢ In such a manner as is likely to result in the obtaining of private information about a
person (whether or not specifically identified for the purposes of the investigation) and

e Otherwise than by way of an immediate response to events or circumstances the nature
of which is such that it would not be reasonably practicable for an authorisation under
the Act to be sought

“Private Information” in relation to a person includes any information relating to their private
or family life.

Surveillance is not covert if notification has been sent to the intended subject of the
surveillance. For example, in a noise nuisance case a letter notifying a subject that the
noise will be monitored by officers visiting will make the surveillance overt. However as a
matter of good practice surveillance should be considered covert if the notification to the
subject is over 3 months old. All communications of this nature should be sent by
Registered Post or delivered by hand.

2.2 General observations

General observations by officers in the course of their duties are not covered by the Act and
the Code says that;

“General observation forms part of the duties of many law enforcement officers and other
public bodies...This low level activity will not usually be regulated under the provisions of
the 2000 Act".

Directed surveillance will not include surveillance that is undertaken as a immediate
response to events or circumstances which, by their nature could not have been foreseen.
This will include situations where officers are out in the normal course of their duties and
happen to witness an activity, for example a housing officer visiting tenants and witnessing
anti social behaviour by an individual. In other words, where there is no systematic
surveillance.

If there is any doubt as to whether a RIPA authorisation is required you should seek advice
from the Council’s Legal Services.
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2.3 Intrusive surveillance

“Intrusive Surveillance” is surveillance that is;

e Carried out in relation to anything taking place on any residential premises or in any
private vehicle; and

¢ Involves the presence of an individual on the premises or in the vehicle or is carried out
by means of a surveillance device.

Intrusive Surveillance cannot be authorised by local authority officers and all officers
are strictly prohibited from engaging in Intrusive Surveillance

2.4 Covert Human Intelligence Sources

The Council is also permitted to use Covert Human Intelligence Sources under the Act. A
Covert Human Intelligence Source is someone who establishes or maintains a personal or
other relationship for the covert purpose of helping the covert use of the relationship to
obtain information. However at the current time the Council does not consider this
necessary and will not use Covert Human Intelligence Sources.

All officers are strictly prohibited from using Covert Human Intelligence Sources.

3.0 AREAS OF OPERATION

The Council has examined its functions and considers that the following areas may use
directed surveillance from time to time. The following is not meant to be an exhaustive list
but covers areas where directed surveillance may be necessary in the course of the
Council’s business.

Neighbour nuisance and anti social behaviour
Protection of Council property

Licensing enforcement

Fraud against the Council(including benefit fraud)
Misuse of Council property, facilities and services
Enforcement of the planning regime
Environmental monitoring and control

Food Safety enforcement.

CCTV, but more on this later (see 7.2)

Subject to the crime threshold referred to at 5.
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4.0 AUTHORISATION AND AUTHORISING OFFICERS

If directed surveillance is proposed to be carried out then authorisation must be sought.
Under the Regulation of Investigatory Powers (Directed Surveillance and Covert Human
Intelligence Sources) Order 2003 as amended by the Regulation of Investigatory Powers
(Directed Surveillance and Covert Human Intelligence Sources) Order 2010, the Council
considers that the following officers can authorise directed surveillance (these officers are
either Chief Officers, Assistant Chief Officers, Assistant Heads of Service, Service Manager
or officers in charge of investigations);

Executive Directors

Assistant Chief Executive Corporate and Financial Management
Head of Commercial Services

Head of Community Services

Head of Customer Services

Head of Operational Services

Head of Professional Services

Any case involving Confidential Information must be authorised by the Chief Executive.

Any officer authorising directed surveillance should ensure that the request meets the
criteria set down in the Act, the Code and the Guidance. Officers may not authorise directed
surveillance connected with an investigation in which they are directly involved.

Any application to extend or cancel surveillance must also be approved by one of the
officers named above.

Once any application is approved by the Authorising Officer it must be referred to Legal
Services who will seek approval from a Magistrate .

No directed surveillance may be undertaken by the Council without the prior approval of a
Magistrate.

5.0 CRIME THRESHOLD

The Guidance states that the Council:

o can only grant an authorisation under RIPA for the use of directed surveillance where
it is investigating criminal offences which attract a maximum custodial sentence of six
months or more or criminal offences relating to the underage sale of alcohol or
tobacco.

o cannot authorise directed surveillance for the purpose of preventing disorder unless
this involves a criminal offence(s) punishable (whether on summary conviction or
indictment) by a maximum term of at least 6 months' imprisonment.
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o can authorise use of directed surveillance in more serious cases as long as the other
tests are met — i.e. that it is necessary and proportionate and where prior approval
from a Magistrate has been granted. Examples of cases where the offence being
investigated attracts a maximum custodial sentence of six months or more could
include more serious criminal damage, dangerous waste dumping and serious or
serial benefit fraud.

o can authorise the use of directed surveillance for the purpose of preventing or
detecting specified criminal offences relating to the underage sale of alcohol and
tobacco where the necessity and proportionality test is met and prior approval from a
Magistrate has been granted.

o cannot authorise the use of directed surveillance under RIPA to investigate disorder
that does not involve criminal offences or to investigate low-level offences which
include, for example, littering, dog control and fly-posting.

6.0 GROUNDS FOR GRANTING AN AUTHORISATION

An authorisation for directed surveillance may only be granted if the authorising officer
believes that authorisation is necessary:

e for the purposes of preventing or detecting crime or of preventing disorder
and it meets the crime threshold mentioned in 5 . above.

AND the authorising officer must also believe that the surveillance is proportionate to what it
seeks to achieve.

The Code advises that following elements of proportionality should be considered:

e balancing the size and scope of the proposed activity against the gravity
and extent of the perceived crime or offence;

e explaining how and why the methods to be adopted will cause the least possible
intrusion on the subject and others;

e considering whether the activity is an appropriate use of the legislation and a
reasonable way, having considered all reasonable alternatives, of obtaining the
necessary result;

e evidencing, as far as reasonably practicable, what other methods had been considered
and why they were not implemented.

Covert surveillance will only be used for one of the legitimate purposes where sufficient
evidence exists to justify the surveillance and the surveillance is the least harmful method of
meeting that purpose. The surveillance itself must be a proportionate response to the issue
it is seeking to address. Consideration should be given to alternative methods of resolving
the situation or obtaining the evidence sought and this should be documented.

Particular attention should be paid to the effect of the surveillance on the privacy of other
persons ("collateral intrusion™). Measures should be taken to avoid or minimise intrusion.
Any collateral intrusion should be taken into account when the authorising officer is
assessing proportionality.
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7.0 PROCEDURE FOR AUTHORISATIONS, CANCELLATIONS
AND RENEWALS

7.1 Authorisations

An authorisation must be granted by those persons authorised at 4 above. No other person
is permitted to authorise directed surveillance.

Authorisations must be in writing on the form attached.

Authorisation cannot be given to operations after they have commenced. Failure to obtain
correct authorisation may mean that evidence is not admissible in legal proceedings and
may breach a subject's human rights.

The authorisation form must be kept on the relevant case papers and held securely. A copy
of the authorisation must be passed to Legal Services to be held on a central file and
monitored for consistency of approach of authorising officers and validity.

An authorisation will cease to have effect (unless renewed) at the end of a period of three
months beginning with the day on which it took effect.

7.2 Magistrates Approval

Once an Authorisation form has been completed Legal Services will:

e contact the Magistrates Court to arrange for a hearing

e supply the court with a partially completed judicial application/ order form

e supply the court with a copy of the Authorisation and any supporting documents setting
out the Council’s case

e the hearing will be in private and be heard by as single justice of the peace.

e The justice of the peace may decide to either:

(1) approve the grant (or renewal) of an authorisation; or
(i) refuse to approve the grant ( or renewal) of an authorisation

7.3 Review

Officers should, as a matter of good practice review authorisations on a regular basis during
the course of that surveillance to ensure that the authorisation still meets the criteria. If it
does not the authorisation should be cancelled using the procedure described below. A
review form is attached. Officers in charge of investigations will be required to keep a record
of these reviews and will submit a record of that review (normally by email) to the
Monitoring Officer to be held centrally.

7.4 Renewals

A renewal of an authorisation can be made at any time before it expires and should be
done on the form attached. The original should be kept on the case file and a copy passed
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to the Monitoring Officer for retention centrally. When considering whether to grant a
renewal of an authorisation the authorising officer will consider the same factors outlined at
5 above. All renews must be subject of an application to the Magistrates Court in line with
the procedure at 7.2 above.

7.5 Cancellations

The person who last granted or renewed the authorisation must cancel it if s/he is satisfied
that the directed surveillance no longer meets the criteria for authorisation. A cancellation
should be made on the form attached. The original should be retained on the case file and
a copy passed to Legal Services for retention centrally.

Authorisations, renewals and cancellations are subject to monitoring on an annual basis by
the Monitoring Officer as to validity under the Act and the Code.

7.6 Audit

At the end of each calendar year each of the Authorising Officers referred to at 4 must
provide the Monitoring Officer with a list of all directed surveillance authorised by them
throughout that year or provide written and signed confirmation that no such surveillance
has been authorised by them

8.0 MISCELLANEOUS POINTS

8.1 Material obtained from covert surveillance ("product")

Material produced as a result of covert surveillance will be secured and transported
securely. Where the product obtained is to be used in criminal proceedings the Council
must comply with the provisions of the Police and Criminal Evidence Act 1984. In all other
cases the treatment of product must follow Council's guidelines on access, retention and
storage as set out in the Data Protection Policy.

8.2 CCTV

The Act and the Code will not usually apply to use of an overt CCTV system because the
public are aware that the system is in use. However there are circumstances where the
system is used for the purposes of a specific operation or investigation and in these
circumstances an authorisation will be required. If the police assume operational control of
the system an authorisation complying with their own procedures must be supplied to the
Council. Further information in respect of these procedures can be found in the Council's
CCTV Code of Practice, which has been produced in conjunction with Essex Police

9.0 TRAINING

The Council will endeavour to ensure that the Officers who are authorising directed
surveillance are appropriately trained.

All authorising officers and those routinely engaged in directed surveillance have been
provided with this guidance, have access to the Code and the standard forms.
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This Code of Practice and the standard forms are available in electronic format on the Hub
under One Council/ Corporate Governance/ Code of practice of covert surveillance.

10.0 GENERAL BEST PRACTICES

The following guidelines are considered as best working practices by all public authorities
with regard to all applications for authorisations covered by the Code:

. applications should avoid any repetition of information;

. information contained in applications should be limited to that
required by the relevant legislation;

. an application should not require the sanction of any person in the Council other than
the authorising officer;

. where it is foreseen that other agencies will be involved in carrying out the
surveillance, these agencies should be detailed in the application;

. authorisations should not generally be sought for activities already authorised

following an application by the same or a different public authority.

11.0 SENIOR RESPONSIBLE OFFICER

The Council’s nominated Senior Responsible Officer in accordance with the Code is
Andrew Weavers, Monitoring Officer who will be responsible for:

o the integrity of the process in place within the Council to
authorise directed surveillance;
. compliance with Part Il of the Act, the Code and the Guidance;
. engagement with the Office of the Surveillance Commissioners and inspectors when

they conduct their inspections, and where necessary, overseeing the implementation

of any post inspection action plans recommended or approved by a Commissioner.
o that all authorising officers are of an appropriate standard in

light of any recommendations in the inspection reports prepared by

the Office of the Surveillance Commissioners.

12.0 COMPLAINTS

The Act, the Code and the Guidance are subject to monitoring by the Office of the
Surveillance Commissioners. Any complaints regarding use of surveillance powers should
be dealt with initially through the Council’s Complaints and Compliments Procedure. If this
does not result in a satisfactory outcome for the complainant then they should be referred
to:

The Investigatory Powers Tribunal

PO Box 33220

London SW1V 9QZ

Tel: 0207 035 3711

Website : www.ipt-uk.com

13.0 QUERIES ABOUT THIS CODE OF PRACTICE

Any queries regarding this Code of Practice should be referred to the Monitoring Officer,
Andrew Weavers on 7 2213 or by email at andrew.weavers@-colchester.gov.uk
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CORPORATE INFORMATION SECURITY POLICY

1.0 Introduction

Information resources are vital to Colchester Borough Council in the delivery of services
to residents, businesses and visitors. Their availability, integrity, security and
confidentiality are essential to maintain service levels, legal compliance and the public
image and public perception of the Council.

It is important that citizens are able to trust the Council to act appropriately when
obtaining and holding information and when using the authority’s facilities. It is also
important that information owned by other organisations which is made available to the
Council under secondary disclosure agreements is treated appropriately.

Any public authority which uses or provides information resources has a responsibility to
maintain, safeguard them, and comply with the laws governing the processing and use of
information and communications technology.

The Chief Executive has ultimate responsibility and endorses the adoption and
implementation of this Information Security Policy. Delegated responsibilities are set out
in section 6 and rest with Corporate ICT and the Information Team with regard to the
maintenance and review of the Corporate Information Security policy, Conditions of
Acceptable Use and Personal Commitment Statements as well as local policies.

This policy is designed to provide an appropriate level of protection to the information for
which the Council is responsible. Supporting this policy is a set of information security
technical controls which form the minimum standard that an Essex OnLine partner has to
comply with. Individual organisations can strengthen these policies through local policies
and procedures, but cannot weaken them.

It is unacceptable for Colchester Borough Council information resources to be used to
perform unethical or unlawful acts.

The key aspects of this policy and all associated policies have been developed in
accordance with the British Standard for Information security BS7799 — 3:2006 which is
harmonised with ISO/IEC 27001:2005.

This Corporate Information Security Policy is supported by further policies, procedures,
standards and guidelines. In addition to Council policy, users who are granted access to
information owned by other organisations will be subject to the policy requirements of the
information owners. Details of these policies will be provided before access is granted.
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2.0 Information Security Framework

Corporate Information
Security Policy

Conditions of Acceptable
use with Personal
Commitment Statement

Technical Control Table

Local Policies,
Procedures, Protocols and
Codes of Practice

3.0 Objectives

The objective of the Corporate Information Security Policy is to ensure that:

All users are aware of these policy statements and associated legal and regulatory
requirements and of their responsibilities in relation to Information Security.

All Council property including equipment and information is appropriately protected.
The availability, integrity and confidentiality of Council information are maintained.
A high level of awareness exists of the need to comply with Information Security
measures.

To prevent unauthorised access to software and information.

To reduce the risk of the misuse of e-mail services.

To protect the network and network resources from unauthorised access.

To provide guidance on handling information of each classification in different
circumstances and locations including creation, modification or processing, storage,
communication, retention and deletion, disposal or destruction.

To manage unwanted incidents such as virus infections, deliberate intrusion and
attempted information theft.

To prevent unauthorised access, damage and interference to business premises,
Information and Information Technology.

4.0 Scope

The scope of this policy is for any employee, elected member, agency worker, third party
organisation or other authorised personnel.
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5.0 Legal and Regulatory Obligations

Colchester Borough Council will comply with all relevant legislation affecting the use of
information and communication technology. All users must be made aware of and
comply with current legislation as they may be held personally responsible for any
breach.

A list of key legislation and regulations, with a brief description of each, and a reference
to who in the organisation can provide further information can be found in Appendix A.

6.0 Roles and Responsibilities

6.1 Chief Executive Officer

The CEO is ultimately responsible for ensuring that all Information is appropriately
protected.

6.2 Information Security Management Group

This policy has been written by the Essex OnLine Partnership, additional policies,
procedures and standards are written by Corporate ICT. The Information Team is
responsible for reviews and approval of Security Policies, which are reviewed and re-
issued each year. They are also responsible for approving and overseeing all information
security related projects and initiatives. Colchester Borough Council must appoint a
Senior Information Risk Owner (SIRO) to ensure there is accountability.

The SIRO must provide written judgement of the security and use of the business assets
at least annually to support the audit process and provide advice to the accounting
officer on the content of their statement of internal control.

6.3 Information Security Officer
This role is fulfilled by the Information Team who are responsible for the day to day

management of information security activities, and for responding to Information Security
Incidents.

6.4 SIRO (Senior Information Risk Owner)

The SIRO

¢ Is the officer who is ultimately accountable for the assurance of information security at
the Councll

e Champions information security at executive management team level

e Owns the corporate information security policy

¢ Provides an annual statement of the security of information assets (as part of the audit
process)

e Receives strategic information risk management training at least once a year

The SIRO is not concerned solely with IT but takes a broader view of our information
assets as a whole, in any form.

Page 3 of 9 Version 6.1
121



Corporate Information Security Policy October 2013

6.5 Risk Manager

The Risk Manager is responsible for the evaluation of the organisation's exposure to risk
and controlling these exposures through such means as mitigation, avoidance,
management or transference. This role is held by the Information Team.

6.6 Information Owners (also referred to as Information Asset Owners)

The role of Information Asset Owners is to understand what information is held and in
what form, how it is added and removed, who had access, and why. They are tasked
with ensuring the best use is made of information, and receive and respond to requests

They are responsible for:

o Assessing the risks to the information and data for which they are responsible in
accordance with the Risk Management Methodology of the Council.

o Defining the appropriate protection of their information taking into consideration the
sensitivity and value of the information.

o Information owners will be responsible for defining the value of information, and
identifying the risks associated with the information, so they must classify their
information, and define the controls for its protection.

6.7 Directors, Heads of Service and Line Managers
Are responsible for:

o Ensuring that their employees are fully conversant with this Policy and all
associated, Policies, Standards, Procedures, Guidelines and relevant legislation,
and are aware of the consequences of non-compliance.

o Developing procedures, processes and practices which comply with this Policy for
use in their business areas.

o Ensuring that all external agents and third parties defined in the scope of this Policy
are aware of their requirement to comply.

o Ensuring that when requesting or authorising access for their staff, they comply
with the standards and procedures defined by the Information Owners.

o Notifying the Information Security Officer of any suspected or actual breaches or
perceived weaknesses of information security.

6.8 Employees
Are responsible for:

o Ensuring that they conduct their business in accordance with this Policy and all
applicable supporting policies.

o Familiarising themselves with this Policy, and all applicable supporting Policies,
Procedures, Standards and Guidelines.
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Employees responsible for management of third parties must ensure that the third
parties are contractually obliged to comply with this Policy.

6.9 Users of systems and information
Those who are granted access to Information and information systems must:

o Only access systems and information, including reports and paper documents to
which they are authorised.

o Use systems and information only for the purposes for which they have been
authorised.

o Comply with all applicable legislation and regulations.

o Comply with the controls defined by the Information Owner.

o Comply with all Council Policies, Standards, Procedures and Guidelines, and the
policies and requirements of other organisations when granted access to their
information.

o Not disclose confidential or sensitive information to anyone without the permission of
the Information Owner and ensure that sensitive information is protected from view by
unauthorised individuals including other people in the same building.

o If working from home ensure that adequate physical and other security measures are
in place in their homes to prevent any unauthorised access to CBC equipment or
information.

o Keep their passwords secret and not allow anyone else to use their account to gain
access to any system or information.

o Notify the Information Team of any actual or suspected breach of Information Security
or of any perceived weakness in the organisation’s Security Policies, Procedures,
Practices, Process or infrastructure in accordance with the Incident Reporting and
Management Procedure.

o Protect Information from unauthorised access, disclosure, modification, destruction or
interference.

o Not attempt to disable or bypass any security features which have been implemented.

o All users are responsible for reporting any actual or suspected Information Security
Incidents or Problems and assisting with their resolution.

o The Information Team is responsible for managing the resolution of each incident and
its underlying cause.

7.0 Approach to Risk Management

Risk management is defined as co-ordinated activities to direct and control an
organisation with regard to risk.

The approach of the Council to information security is in accordance with the PSN Risk
Management & Accreditation Reference Document as published by the Cabinet Office.

Page 5 of 9 Version 6.1
123



Corporate Information Security Policy October 2013

8.0 Incident Reporting and Management

The Council has established an Incident Reporting and Management framework which is
in accordance with the PSN Incident and Problem Management Document as published
by the Cabinet Office. That part of this policy is managed by the Information Team.

9.0 Review

The Essex OnLine Partnership must undertake an annual review of Information Security
Policies and associated papers to ensure they still comply with current good practice and
standards as well as an Equality Impact Assessment if policies change. It is the duty of
Colchester Borough Council to review Information Security management arrangements
in place and review local arrangements contained within local policies, including an IT
Health Check carried out by an accredited independent expert. Accreditation can be
with CHECK, an accreditation framework from CESG the Information Assurance (IA) arm
of GCHQ, based in Cheltenham, Gloucestershire.

10.0 Awareness, Compliance and Auditing

The Council will ensure compliance with the Information Security Policy through:

Awareness
. Information Security will be included in the induction programme.

o An ongoing Information Security awareness programme will be implemented for all
users including third parties.

o All users will receive appropriate awareness training and updates in organisational
policies and procedures as relevant to their job functions.

o All users will be required to sign a personal commitment statement.
Compliance

Compliance with this Policy is mandatory, and non-compliance with this Information
Security Policy, supporting policies, procedures and standards may result in
disciplinary action, or termination of contracts under which a business provides
services.

Auditing

o Carrying out Internal audits and where appropriate keeping audit logs in line with
legislation and Colchester Borough Council document retention policy.

o Where connectivity to other secure networks such as N3 or GSi is established, the
Council must submit to (and fund) an audit of their security procedures and
practices in the form of an annual IT Healthcheck, and implement any
recommendations to demonstrate that they meet the requirements of this security

policy.
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11.0 Monitoring

Where appropriate; monitoring arrangements are put in place to ensure compliance with

policy objectives, guidelines and standards.

12.0 Documentation

Document Owners:
Colchester Borough Council
Document Authors:
Borough Council

Disclaimer:

This printed version may not be the current version.

Essex OnLine Partnership Management Group and

Essex OnLine Partnership Resource Team and Colchester

A current version may be obtained in the required format from the EOLP Resource
Team or from Colchester Borough Council Information Team.

Version History

Vers | Release | Update Update Update Changes
ion Date Authorised Approved by
by carried out by
0.1 Oct 2007 | EOLP EOLP Resource First draft
Team
1.0 |28"Mar | EOLP EOLP Resource | EOLP Changes agreed by the EOLP
2008 Team Information Information Security working
Security group on 17-03-08.
Working Group
(ISWG)
2.0 20" Feb | EOLP EOLP Resource | EOLP ISWG Changes agreed by the EOLP
2009 Team Information Security working
group on 05-02-2009.
2.1 [ 30™June | EOLP EOLP Resource | EOLP ISWG Equality Impact Assessment
2009 Team carried out changes to Section 9
Review to include EQIA and
Section 12 Documentation to
provide the policy in the required
format
22 [25"Jan | EOLP EOLP Resource Combined all policies into the
2010 Team Corporate IS Policy and created a
set of Technical Control in
support of this policy.
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Vers | Release | Update Update Update Changes
ion Date Authorised Approved by
by carried out by
23 | 112" Feb | EOLP EOLP Resource Moved Definitions to Technical
2010 Team Control spreadsheet, minor
changes following Information
Security working group meeting.
3.0 1% March | EOLP EOLP Resource | EOLPMG Removed the highlights that
2010 Team indicated the changes that were
made.
3.1 23 June | EOLP EOLP Resource Incorporated PSN CoCo
2011 Team requirements
40 |14™Jduly |EOLP EOLP Resource | EOLP ISWG Incorporated feedback from
2011 Team ISWG
50 |27"Sept | EOLP EOLP Resource | EOLP ISWG Additional text for Information
2011 Team Owners and added role of Risk
Manager, text taken from PSS IA
glossary. Changes to Approach
to Risk and Incident Management
51 [18™Oct |EOLP EOLP Resource | EOLP ISWG Risk Manager section changed
2012 Team DSO to SIRO
6.0 Nov 2012 | EOLP EOLP Resource | EOLP ISWG Version 6 Issued
Team
6.1 June CBC CBC Version 6.1 Issued
2013 Information
Team
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Appendix A

This is a list of key legislations and regulations.

Data Protection Act 1998 and EU Directive on Data Protection

Personal information relating to identifiable individuals must be kept accurate and up to
date. It must be fairly obtained and securely stored. Personal information may only be
disclosed to people who are authorised to use it.

Unauthorised disclosure of Council or client personal information is prohibited and could
constitute a breach of this Act.

Further information on this Act can be obtained from the Information Team 01206
508793 info@colchester.gov.uk

Computer Misuse Act 1990
Deliberate unauthorised access to, copying, alteration or interference with computer

programs or data is not allowed and would constitute an offence under this Act for which
the penalties are imprisonment and/or a fine.

This Act addresses the following offences:

e Unauthorised access to computer material.

e Unauthorised access with intent to commit or facilitate commission of further
offences.

e Unauthorised modification of computer material.

Copyright, Patents and Designs Act 1988

Documentation must be used strictly in accordance with current applicable copyright
legislation, and software must be used in accordance with the licence restrictions.
Unauthorised copies of documents or software may not be made under any
circumstances.

Companies Act 1985

Adequate precautions should be taken against the falsification of records and to discover
any falsification that occurs.

Freedom of Information Act 2000

Gives a general right of access to all types of data and information that has been
recorded by the Council. There are exemptions to the right of access, but the Council
must assist applications for information and proactively make details available about the
Council. The Council must know what records it holds, where they are stored and must
avoid them being lost.

Further information can be provided by the Information Team info@colchester.gov.uk .
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Colchester 7 November 2013
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Report of Head of Professional Services Author  Martin Nelson
282841

Title Statement of Licensing Policy for Sex Establishments

Wards All

affected

This report provides background information to the attached proposed final
draft of the Council’s Statement of Licensing Policy for Sex Establishments
following that Policy’s scrutiny by Counsel and the public consultation
process that was carried out.

1. Decisions Required

1.1 Members are asked to consider the attached proposed final draft Statement of Licensing
Policy for Sex Establishments following the incorporation of amendments that have
resulted from the legal opinion given on the Policy by our appointed Counsel.

1.2  The Licensing Committee is then asked to formally adopt the revision of the Statement of
Licensing Policy as it stands, thus enabling its use by the Council in considering future
applications.

2. Reasons for Decisions

2.1 Toimprove the application form to ensure that all the relevant information on which
the Committee can base its decision is made available as part of the application
process and to make changes to the policy to ensure it reflects recent case law and
and the operational demands of the service.

3. Alternative Options

3.1 To leave the application form and the Policy as it as and continue to use the existing
form.

4. Supporting Information

4.1 A report was brought before the Committee on 11 September 2013 with details of the
proposed new application forms for use by applicants in applying for a sex establishment
licence and with a proposed draft Statement of Licensing Policy. The Policy had been
amended to ensure that it reflected recent case law and the operational demands of the
service.

4.2  The Policy was sent to the Police and to those holding sex establishment licences

issued by the Council. It was also been sent to a leading licensing barrister for legal
scrutiny. Ward Councillors were invited comment on the proposed draft Policy and a
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4.3

5.1

6.1

7.1

8.1

8.2

9.1

copy of the Policy and an invitation to comment on it was also placed on the Council’s
website.

Counsel has now given his opinion on the draft Statement and his suggested
amendments to the Policy have been incorporated into the original draft. The amended
final draft is attached to this report (see Appendix 1). By adopting the amendments
suggested by Counsel, the Policy itself will be stronger and more robust.

Strategic Plan References

The provisions introduced by Section 27 of the Policing & Crime Act 2009, which
amended Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982,
required all premises operating as sex establishments in the Council’s area to be
licensed. These provisions link to the Council’s strategic plan for improving our streets
and local environment.

Consultation

Unlike other Licensing Policy Statements, such as those for alcohol and gambling, there
are no statutory provisions regarding consultation on this particular policy. Therefore, in
formulating a suggested process, consideration was given to the general principles and
case law concerning consultation. There have been no comments on the policy or the
application form from the general public and only one from a Councillor endorsing the
changes.

Publicity Considerations

Publicity on the draft Sex Establishment Policy was not required by legislation but has
been provided by inviting various representative bodies to comment on the policy and by
placing it on the Council’s website and inviting comment.

Financial Implications

Other than as yet unknown, but minimal, costs of any publicity or printing costs
concerning the publication of the final approved Policy, there have also been some costs
incurred by the Licensing Authority in having sought Counsel’s opinion on the proposed
draft revised Policy.

There may also be costs incurred in defending any action brought against the Council
which seeks to judicially review the Statement of Licensing Policy. However, having
sought Counsel’s opinion and agreed to the amendments that Counsel has suggested,
the Policy is undoubtedly more robust and compliant with the law and national guidance.
Therefore any such action is considered unlikely to be successful.

Equality, Diversity and Human Rights Implications

The draft revised Statement of Licensing Policy has been developed in accordance with
and has taken account of, all relevant legislation and national and local strategies.
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9.2 An Equality Impact Assessment can be found on www.colchester.gov.uk > Council and
Democracy > Policies, strategies and performance > Diversity and equality > Equality
Impact Assessments > Equality Impact Assessments for Environmental and Protective
Services > Sex Establishments Policy.

10. Community Safety Implications

10.1 The adoption by the Council of the amendments made to Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982, as introduced by Section 27 of the
Policing & Crime Act 2009, has enhanced community safety by increasing the matters
the Council is able to consider when determining applications to provide relevant

entertainment at sexual entertainment venues, and by allowing ‘local people’ to have a
greater input into the process.

11. Health and Safety Implications

11.1 Not applicable within the context and recommendations of this report.

12. Risk Management Implications
12.1 A flexible yet robust revised Statement of Licensing Policy will continue to provide both

the Council and the Licensing Authority with a sound basis for decision making in relation
to proposals to establish Sex Establishments within the Borough.
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APPENDIX A to the report

Colchester Borough Council

Statement of Licensing Policy for Sex Establishments
(including Sex Shops, Sexual Entertainment Venues
and Sex Cinemas)

This policy sets out the Council’'s proposed approach to regulating sex
establishments and the procedures it will adopt in relation to applications for sex
establishment licences.

The policy is intended as a guide to applicants, licence holders, objectors and
members of the licensing committee and provides information on what the Council
expects to see in relation to an application. The advice and guidance contained in
the appendices attached to the policy are intended only to assist applicants and
other parties and should not be interpreted as legal advice. All parties are advised to
seek their own legal advice if they are unsure of any of the requirements of the
legislation in so far as they relate to the licensing of sexual entertainment venues. It
should be noted that the Council, as licensing authority, is required to implement the
licensing regime in accordance with the law and not in accordance with any moral
codes.

Any comments on this policy should be sent to:-

Colchester Borough Council
Head of Professional Services
Licensing Specialist Unit

33 Sheepen Road

Colchester

Essex

CO3 3WG

Or by e-mailing EPS.Support@colchester.gov.uk or by telephoning Customer
Services on 01206 282222

July 2013
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1.2

2.1

3.1

3.2

3.3

Adoption of legislation

Colchester Borough Council resolved to adopt Schedule 3 of the Local
Government (Miscellaneous Provisions) Act 1982 on 14 October 1982. This
provided the Council with the ability to license sex establishments. The
Policing and Crime Act 2009 amended the Miscellaneous Provisions Act, in
so far as it related to the licensing of sex establishments, by adding the new
category of “sexual entertainment venue”.

On 13 October 2010 the Council resolved to re-adopt Schedule 3 of the
Miscellaneous Provisions Act, as amended by the Policing and Crime Act
2009, thereby requiring all premises operating as sex establishments in the
Council’s area to belicensed. The definition of sex establishments now
includes sexual entertainment venues. Adoption of Schedule 3 also allows
the Council to set terms, conditions and fees for the grant, renewal, transfer
and variation of such licences and the number of licences that may be issued
in the area. The provisions of the Act came into effect, after advertisement, in
the Colchester Borough area on 31 January 2011.

Definition of ‘Sex Establishment’

A ‘sex establishment’ is defined under the Act as a ‘sex shop’, a ‘sex cinema’
or a ‘sexual entertainment venue’. Full definitions of those terms can be found
in Appendix A to this policy.

Existing Premises

To date the Council has not imposed a restriction on the number of sex
establishment licences that can be issued. The town currently has 2 licensed
sex shops located in Butt Road, Colchester. In addition, there is a premises
in St Botolph’s Street providing adult entertainment in the form of lap dancing
or similar entertainment. This is currently licensed as “regulated
entertainment” under the provisions of the Licensing Act 2003.

These premises are shown by Ward in the table below.

Ward Sex Shop | Sexual Entertainment | Sex Cinema
Venue

Castle 1

Christ Church 1

New Town 1

The Council recognises that there are existing businesses in the Borough
providing such services and it is the Council’s policy to allow these licences to
be maintained. However, in the event that these existing premises cease to
trade there will be no presumption that a licence will be granted to a new
applicant wishing to trade in the same location.
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4.1

5.1

6.1

Location of Licensed Premises

The Council has a discretion to refuse to grant or renew licences for sex
establishments on the grounds that the licence would be inappropriate having
regard to the character of the locality or the use of premises in the vicinity.
Without prejudice to other elements of the policy, and whilst treating each new
application on its own merits, the Council’s policy is ordinarily to refuse
licences on these grounds for premises that are in close proximity to;

(@) residential accommodation;

(b)  schools, nurseries and other premises used by children and vulnerable
persons;

(c) parks or other recreational areas used by children and other vulnerable
persons;

(d) religious centres and places of religious worship;

(e)  youth, community and leisure centres;

() access routes to and from premises listed above;

(9) historic buildings or visitor attractions;

(h)  an area designated either as an area under regeneration, or due to be
regenerated.

Impact

The Council, in considering whether the discretionary grounds for refusal
apply and whether the licence should be refused on such grounds, will take
into account the following, where it is relevant to do so:

(@) the type of activity, the duration of the licence and the proposed hours
of operation;

(b)  the layout and condition of the premises;

(c) any cumulative and adverse impact of existing sexually related
licensable activities in the same locality as the proposed premises;

(c) crime and disorder issues;

(d)  any evidence relating to actual or likely noise or disturbance caused by
the premises;

(e)  the character of the locality;

() the use of other premises in the vicinity.

Suitability of the Applicant

The Council, in considering whether the applicant or applicants are fit and
proper to hold a licence will take into account the following, where it is
relevant to do so:

(@) the operation of existing or previous licences held by the applicant,
including their track record of compliance;

(b)  their experience and knowledge of the type of sex establishment they
are applying to run;
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7.1

7.2

7.3

7.4

(c) their ability to comply with the licensing requirements and minimise the
impact of the business on local residents and businesses;

(d)  any reports concerning the applicant received from the Police or
any other source;

(e) the honesty of the applicant(s);

() whether the applicant(s) intend to operate the premises or employ
other people to do so;

()  whether the management proposed will deliver compliance with
operating conditions through managerial competence; presence; a
credible management structure including individuals experienced in
running premises of this nature; enforcement of rules internally through
training, monitoring and the publication of rates for performers and
customers; a viable business plan;

(h)  whether management can be relied upon to act in the best interests of
the performers;

0] whether there is a written welfare policy for performers and how this is
to be enforced,

()] what system is in place to ensure that performers are adults and
entitled to live and work in the UK;

(K) whether management can be relied upon to protect the public by, for
example, transparent charging and freedom from solicitation.

Applications

An application for the grant, renewal, transfer or variation of a licence must be
made in writing to the Council in accordance with the requirements shown in
Appendix B of this policy document.

A specimen example of the Council’s application form and also a notice for
the newspaper and public advertisement of the application; and the form of
certificate for the site notice are attached as Appendices C, D and E of this
document.

An application can be served on the Council as follows:-

€)) by post or by personal service to the Head of Professional Services,
Licensing Specialist Unit, 33 Sheepen Road, Colchester, CO3 3WG

(b) by e-mail to EPS.Support@colchester.gov.uk;

(c) by fax to 01206 — 282598

(d)  on-line (when the facility becomes fully operational).

The Council encourages applicants to serve their applications and other
notices on it electronically. In line with the Provision of Service Regulations
2009, where an application for the grant, renewal, variation or transfer of a
licence is submitted electronically, the Council will send a copy of the
application to the Chief Constable of Essex Police not later than 7 days after
the date that the application is received. In all other cases, it will still be the
responsibility of the applicant to serve a copy on the Chief Constable of Essex
Police within 7 days of submitting an application to the Council.

5
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7.5

7.6

8.1

8.2

9.1

10.

10.1

10.2

10.3

The Council expects that any premises for which a licence is required should
have either planning consent or lawful use under planning legislation for the
intended use and hours of operation. The Council will not treat licensing
applications as a re-run of a planning application however, and it will not seek
to impose licensing conditions which duplicate conditions that have been
imposed on a planning consent.

The Council will notify relevant Ward Councillors of an application in their
area.

Fees

The licence fees for all sex establishments including sexual entertainment
venues have been reviewed and set at a level that is reasonable and
proportionate to the effective cost of administering the application and
licensing process.

The application process involves paying a non-returnable application fee. The
fees will be reviewed annually by the Council having regard to the costs
associated with each application in the previous year. Any profit from the
payment of a licence fee will be deducted from the following year’s fee. Fees
are set annually by the Portfolio Holder for Street and Waste Services and are
published on the Council’'s website. The current schedule of fees can be
found at www.colchester.gov.uk/licensing

Advice and Guidance

The Council will seek to liaise with applicants and, wherever possible and
necessary, mediate between applicants and objectors in order to achieve a
satisfactory outcome for all stakeholders. Applicants are advised to discuss
their proposals with the Council and any interested parties prior to an
application being made.

Grant, renewal, variation or transfer of licences

The Council may grant to any applicant and renew a licence for the use of any
premises as a ‘sex establishment’ on such of the terms and conditions
specified by the Council which are shown in Appendix G of this document.

A licence once granted will usually remain in force for 12 months, but can be
issued for a shorter period if deemed appropriate. In order to continue
operating as a sex establishment the licence holder must make a renewal
application to the Council prior to the expiry of the existing licence.

An application to transfer a licence to any other person may be made.
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10.4

10.5

12.

12.1

12.2

12.3

12.4

12.5

12.6

Where an application for renewal or transfer of a licence is made before the
expiry of the existing licence, the licence shall remain in force until such time
as the application has been determined.

The holder of a licence may apply to the Council to vary the terms, conditions
or restrictions on, or subject to which, the licence is held.

Objections

Anyone wishing to object to an application must do so in writing within 28
days of the application being made to the Council. Representations can be
made via-

@) by post or by personal service to the Head of Professional Services,
Licensing Specialist Unit, 33 Sheepen Road, Colchester, CO3 3WG

(b) by e-mail to EPS.Support@colchester.gov.uk;

(c) by fax to 01206 — 282598

The objection must state the grounds on which it is made.

A person making a representation must state their full name and address and
their grounds for objecting to the application.. The Council will not consider
objections that are frivolous, vexatious or relate to moral grounds.

The Council has the discretion to consider representations made after the 28
day consultation period. The Council’s acceptance of late representations will
be assessed on a case by case basis having regard to the length of delay, the
mitigating reason or circumstances that caused the delay and the amount of
time before the hearing date that the applicant has to consider the
representation.

Where written objections are made the Council will provide copies to the
applicant. However, the Council will not normally divulge the identity of the
objector/s to the applicant without their permission to do so.

Where objections are made and are not withdrawn, a hearing before
members of the Licensing Committee will normally be held within 20 working
days of the end of the objection period, unless all parties agree in writing
beforehand that a hearing is no longer necessary. The Council may under
certain circumstances need to hold a hearing later than 20 working days after
the end of the objection period and may do so at its discretion.

There is no explicit provision in the legislation for objectors to be heard at a
hearing. However it is likely that in most cases the Council will use its
discretion to allow objectors or their representative to put their case at a
hearing. The Council must be notified in writing by the objector, prior to the
hearing, if they wish someone else to speak on their behalf.

137



13.

13.1

13.2

13.3

14.

14.1

14.2

14.3

15.

15.1

Determining applications

The Council will consider each application in its own right and on its own
merit.

When considering applications, the Council will have regard to:

(@) the Local Government (Miscellaneous Provisions) Act 1982
(b)  the Human Rights Act

(c) the Provision of Services Regulations

(d)  Section 19 of the Crime and Disorder Act 1998

(e) the Equality Act

() any supporting or accompanying regulations;

(9) this Statement of Licensing Policy.

When determining applications, the Council will take account of any written
objections, comments or observations made by the Chief Constable of Essex
Police and any objections made by other interested parties.

Conditions

No condition will be imposed by the Council that cannot be shown to be
appropriate, reasonable and proportionate to the application that has been
submitted.

In the event that conditions are attached to the grant of a licence they will be
adapted to the operating circumstances and requirements of the individual
premises and may also take into account any objections, comments or
observations received, particularly where they have been received from the
Chief Constable of Essex Police.

The Council may attach any of those conditions shown in Appendix G which
are relevant to the activities granted to the sex establishment licence applied
for. These conditions are not exhaustive however and further conditions may
be applied to the licence on the advice of the Chief Constable of Essex
Police or may be attached by the Council following a hearing by Members of
the Committee that the Council has had to convene to consider relevant
objections to an application submitted for a sex establishment licence

Refusal of Licences

Except where the Council is prohibited from granting, renewing, varying or
transferring a licence, it will not refuse a licence without first;

* notifying the applicant or holder of the licence in writing of the reasons;
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15.2

16.

16.1

17.

17.1

17.2

18.

18.1

18.2

18.3

19.

19.1

* giving the applicant or holder of the licence the opportunity of appearing
and making representations before a hearing of the Committee .

The circumstances in which the Council must or may refuse a licence are
shown in Appendix F of this document.

Appeals

In all cases for the grant, renewal, variation or transfer of a sex establishment
licence, applicants that are aggrieved by a decision of the Council relating to a
refusal on mandatory issues are entitled to appeal to the Magistrates’ Court.
Appeals against refusals on discretionary grounds are not permissible unless
they relate to the suitability of persons involved in the business. Under certain
circumstances that are set out under paragraph 12(3)(c) or (d) of the Local
Government (Miscellaneous Provisions) Act 1982 an applicant or objector can
challenge a refusal of an application by way of seeking a judicial review of the
Council’s decision.

Revocation of Licences
The Council may revoke a sex establishment licence;

* on any of the mandatory grounds specified in paragraph 1 of Appendix F of
this policy document;

* on either of the discretionary grounds specified in paragraph 2(a) and (b) of
Appendix F of this policy document.

The Council will not revoke a licence without first giving the holder of the
licence the opportunity of appearing and making representations before a
hearing of the Committee.

Cancellation of Licences

The licence-holder may surrender the licence at any time and may request the
Council in writing to cancel the licence.

In the event of the death of a licence holder, the licence will be deemed to
have been granted to their personal representative(s) and will remain in force
for 3 months from the date of death, unless previously revoked.

Where the Council is satisfied that it is necessary for the purpose of winding

up the estate of the deceased licence-holder, it may extend or further extend
the period for which the licence remains in force.

Complaints

Wherever possible and appropriate the Council will give early warning to
licence holders of any concerns which have been identified at premises and of
the need for any improvements to the way that the premises is operated. It is

9
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20.

20.1

20.2

20.3

20.4

20.5

20.6

21.

21.1

hoped and expected that licence holders will actively participate in such
dialogue.

Enforcement

The Council is responsible for the administration and enforcement of the
licensing regime and will carry out its regulatory functions in a fair, open and
consistent manner.

Specifically, the Council is committed to:

€) be proportionate — to only intervene when necessary and when
remedies will be appropriate to the risk posed,;

(b) be accountable — to justify decisions, be subject to public scrutiny and
allow opportunities to resolve differences before enforcement action is
taken, unless immediate action is needed;

(c) be consistent — to implement rules and standards fairly;

(d) be transparent — to be open and to provide clear explanations of what
is needed, by when and the rights of appeal.

(e) target its regulatory action at cases in which action is needed.

The Council recognises and acknowledges the interests of residents, visitors
and businesses and will actively work closely with its partners to assist licence
holders to comply with the law and the conditions attached to their licence.

Appropriate, reasonable and proportionate enforcement action will be taken
by the Council against those who commit serious offences or consistently
break the law or breach the conditions of their licence.

The Council has set clear standards of service and performance that the
public and businesses can expect. In particular, an enforcement policy has
been adopted that explains how the Council will undertake its role and how
the principles of effective enforcement will be achieved.

This policy is freely available from the Council, as are details of its corporate
complaints procedures, both of which can also be viewed on the Council’s
website; www.colchester.gov.uk or further details can be provided by the
Councils Customer Service Centre by e-mailing
EPS.Support@colchester.qgov.uk or by phoning customer services on 01206
282222.

Human Rights

When considering transitional applications or new applications, the Council
will take into account rights that the applicant has under Article 1, Protocol 1
of the European Convention of Human Rights (peaceful enjoyment of
possessions) and Article 10 (freedom of expression). The Council also
acknowledges that ‘freedom of expression’ extends to the right to use
particular premises as a sexual entertainment venue in line with the judgment
in Belfast City Council v Miss Behavin’ Ltd in 2007.

10
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22.

22.1

Updates to this policy document

The Council may update this policy document with any changes that have
been made by legislation or accompanying guidance, or to the Council’s own
terms and conditions. The policy will be reviewed as and when the Council
considers it appropriate. If the Council considers that the changes are of
significant importance to applicants or to other interested parties the Council
will put those changes out to public consultation. Minor amendments to this
policy document and associated procedures will be made at the Council’s
discretion and will not be subject to any public consultation or comment.

11
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(1)

Appendix A
Definitions

The Act — refers to the Local Government (Miscellaneous Provisions) Act
1982

Authorised Officer - any Officer of the Council authorised under the Council’s
Scheme of Delegation as detailed within the Council’'s Constitution

The Council - refers to Colchester Borough Council

Licence Holder - a person or persons who holds a sex establishment licence
under the Act

This Policy - refers to Colchester Borough Council’s sex establishment
policy

Premises - a building or part of a building and any forecourt, yard or place of
storage used in connection with a building or part of a building which is the
subject of a sex establishment licence granted under the Act. It includes any
vessel, vehicle or stall but does not include any private dwelling to which the
public is not admitted.

Sex Establishment - as defined in section 2 of Schedule 3 of the Act

A Sex Establishment means a sexual entertainment venue, a sex shop or a
sex cinema as defined below in extracts from the Act.

Sexual Entertainment Venue - as defined by Paragraph 2A of Schedule 3 of
the Local Government (Miscellaneous Provisions) Act 1982 as inserted by
Section 27 of the Policing & Crime Act 2009.

Relevant National Authority — in relation to England means the Secretary of
State.

In this Schedule “sexual entertainment venue” means any premises at
which relevant entertainment is provided before a live audience for the
financial gain of the organiser or the entertainer. (An audience can consist of
just one person).

The organiser means any person who is responsible for the organisation or
management of the relevant entertainment or the premises at which the
relevant entertainment is provided. While in most instances this is likely to
refer to the manager of the premises, it could also mean a person who is
responsible for organising the entertainment on behalf of persons responsible
for the management of the premises. This will therefore mean that the
organiser must be a person who is in a position of responsibility over the
provision of the relevant entertainment and will not be interpreted as meaning
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(2)

3)

a member of staff employed to work during the provision of relevant
entertainment).

In this paragraph “relevant entertainment” means-

(a) any live performance; or
(b) any live display of nudity;

which is of such a nature that, ignoring financial gain, it must reasonably be
assumed to be provided solely or principally for the purpose of sexually
stimulating any member of the audience (whether verbally or other means).

Paragraph 2A(14) of Schedule 3 defines a “display of nudity” as being in
the case of a woman, it means the exposure of her nipples, pubic area,
genitals or anus and in the case of a man; it means exposure of his pubic
area, genitals or anus.

However, a display of nudity included in for example a part of a theatre or
drama performance, will not require a sex establishment licence unless it is
being provided solely or principally for the purpose of sexually stimulating any
member of the audience (whether verbally or other means).

The following are not sexual entertainment venues for the purposes of this
Schedule-

(a) sex cinemas and sex shops;

(b) premises which the provision of relevant entertainment as mentioned in
sub-paragraph (1) is such that, at the time in question and including any
relevant entertainment which is being provided at that time-

(i) there have not been more than eleven occasions on which relevant
entertainment has been so provided which fall (wholly or partly) within the
period of 12 months ending with that time;

(i) no such occasion has lasted for more than 24 hours; and

(iif) no such occasion has begun within the period of one month beginning

with the end of any previous occasion on which relevant entertainment has
been so provided (whether or not that previous occasion falls within the 12
month period mentioned in sub-paragraph (i));

(c) premises specified or described in an order made by the relevant national
authority.

Spontaneous entertainment - Where activities take place at a premises that
would ordinarily be considered as relevant entertainment but are not provided
for financial gain of the organiser or entertainer such as a spontaneous
display of nudity or a lap dance by a customer or guest, the premises will not

13

143



be considered as a sexual entertainment venue by virtue of those
circumstances alone.

Sex Cinema as defined in Section 3 of Schedule 3 of the Act-
(1) In this Schedule, “sex cinema” means any premises, vehicle, vessel or
stall used to a significant degree for the exhibition of moving pictures, by

whatever means produced, which-

(a) are concerned primarily with the portrayal of, or primarily deal with or
relate to, or are intended to stimulate or encourage-

(i) sexual activity; or

(ii) acts of force or restraint which are associated with sexual activity; or

(b) are concerned primarily with the portrayal of, or primarily deal with or
relate to, genital organs or urinary or excretory functions, but does not include
a dwelling-house to which the public is not admitted.

(2) No premises shall be treated as a sex cinema by reason only-

(a) if they may be used for an exhibition of a film (within the meaning of
paragraph 15 of Schedule 1 to the Licensing Act 2003) by virtue of an
authorisation (within the meaning of section 136 of that Act), of their use in
accordance with that authorisation; or

(b) of their use for an exhibition to which section 6 of that Act (certain non-
commercial exhibitions) applies given by an exempted organisation within the
meaning of section 6(6) of the Cinemas Act 1985.

Sex Shop as defined in Section 4 of Schedule 3 of the Act

(2) In this Schedule “sex shop” means any premises, vehicle, vessel or stall
used for a business which consists to a significant degree of selling, hiring,
exchanging, lending, displaying or demonstrating-

(a) sex articles; or

(b) other things intended for use in connection with, or for the purpose of
stimulating or encouraging-

(i) sexual activity; or
(ii) acts of force or restraint which are associated with sexual activity.

(2) No premises shall be treated as a sex shop by reason only of their use for
the exhibition of moving pictures by whatever means produced.

(3) In this Schedule “sex article” means-
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(a) anything made for use in connection with, or for the purpose of stimulating
or encouraging-

(i) sexual activity; or
(i) acts of force or restraint which are associated with sexual activity; and

(b) anything to which sub-paragraph (4) below applies.
(4) This sub-paragraph applies-

(a) to any article containing or embodying matter to be read or looked at or
anything intended to be used, either alone or as one of a set, for the
reproduction or manufacture of any such article; and

(b) to any recording of vision or sound, which-

(i) is concerned primarily with the portrayal of, or primarily deals with or relates
to, or is intended to stimulate or encourage, sexual activity or acts of force or
restraint which are associated with sexual activity; or

(ii) is concerned primarily with the portrayal of, or primarily deals with or
relates to: genital organs, or urinary or excretory functions.
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Appendix B

Requirements for applying for grant, renewal, variation or transfer
of a sex establishment licence

Grant of alicence

1) To apply for the grant of a sex establishment licence an applicant must: -

a) send the Council: -
i) a completed application form;
i) a plan to the scale of 1:100 of the premises to which the application relates;
iii) an application fee

b) display a notice on or near the premises;

c) advertise the application in a local newspaper; and send a cutting of the
newspaper to the Council

d) send a copy of the application and plan to the Chief Officer of Police, Essex
Police, 10 Southway, Colchester, CO3 3BU within 7 days of making the
application to the Council.

Plan requirements

2) The plan shall show:

a) the extent of the boundary of the building, if relevant, and any external and
internal walls of the building and, if different, the perimeter of the premises;

b) the location of points of access to and egress from the premises;

c) the location of escape routes from the premises;

d) in a case where the premises is to be used for more than one licensable
activity, the area within the premises used for each activity;

e) fixed structures (including furniture) or similar objects temporarily in a fixed
location (but not furniture) which may impact on the ability of individuals on
the premises to use exits or escape routes without impediment;

f) in a case where the premises includes a stage or raised area, the location and
height of each stage or area relative to the floor;

g) in a case where the premises includes any steps, stairs, elevators or lifts, the
location of the steps, stairs, elevators or lifts;

h) in the case where the premises includes any room or rooms containing public
conveniences, the location of the room or rooms;

i) the location and type of any fire safety and any other safety equipment
including, if applicable, marine safety equipment; and

J) the location of a kitchen, if any, on the premises.

3) The plan may include a legend through which the matters mentioned or referred to
above are sufficiently illustrated by the use of symbols on the plan.

Public notices

4) A notice must be displayed at or on the premises to which the application relates for a
period of not less than 21 consecutive days from the day following the day the
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application was given to the Council, where it can be conveniently read from the exterior
of the premises.

5) Where the premises frontage extends for more than 50 metres, a further identical
notice must be displayed every 50 metres along the external perimeter of the
premises abutting any highway.

6) The notice must be on pale blue paper sized A4 or larger and printed legibly in black ink
or typed in black in a font size equal to or larger than 16.

7) The notice must state: -

a) details of the application and activities that it is proposed will be carried on or
from the premises,

b) the full name of the applicant,

c) the postal address of the premises, or in the case where there is no postal
address, a description of the premises sufficient to enable the location and
extent of the premises to be identified,

d) the date, being 28 days after that on which the application is given to the
council, by which representations may be made to the Council and that
representations should be made in writing,

e) that it is an offence knowingly or recklessly to make a false statement in
connection with an application and the maximum fine (£5000) for which a
person is liable on summary conviction for the offence.

8) A similar notice must be published in a newspaper circulating in the local area
within 7 days of giving the application to the Council.

Variation of alicence

9) The holder of a licence may apply at any time for any variation of the terms,
conditions or restrictions on, or subject to which, the licence is held.

10) The process of applying for a variation is the same as that for applying for an
initial grant except that a plan of the premises is not required unless the
application involves structural alterations to the premises.

Renewal of alicence

11) The holder of a licence may apply for renewal of the licence. In order for the
licence to continue to have effect during the renewal process, a valid application
together with the appropriate fee must be submitted before the current licence
expires.

12) If all the details remain the same on renewal of the licence Application Form B
can be submitted. If any matters have changed on renewal then the process of

applying for renewal of a licence is the same as that for applying for an initial
grant except that a plan of the premises is not required.
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Transfer of a licence
13) A person may apply for transfer of a licence at any time.

14) The process of applying for transfer of a licence is the same as that for applying
for an initial grant except that a plan of the premises is not required.

For details on how the Council intends to process applications, including those to

which objections are made, please see Section 7 of this policy document entitled
‘Applications’.
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Appendix D
Example of Newspaper Advert and Site Notice

COLCHESTER BOROUGH COUNCIL
Sex Establishment Licence Application
Notice of application for the grant/renewal/variation/transfer (delete as
applicable) of a sex establishment licence pursuant to Schedule 3 of the Local
Government (Miscellaneous Provisions) Act, 1982
TAKE NOTICE that on (date) (name of applicant(s) applied to Colchester Borough
Council for the grant/renewal/transfer (delete as applicable) of a sex establishment

licence

NAME AND ADDRESS OF PREMISES/LOCATION OF VEHICLE/VESSEL/STALL
(delete as applicable):

(Please note that the precise address or location, sufficient to identify the location
abd extent of the premises, must be give)

DAYS AND HOURS OF OPERATION:

ACTIVITY; Sex Shop/sex cinema/ sexual encounter venue (delete as applicable)

INSPECTING THE APPLICATION: The application may be inspected at the offices
of Colchester Borough Council, Angel Court, High Street, Colchester, CO1 1SP

OBJECTIONS; Any person wishing to support or object to this application should do
so in writing to the Head of Environmental & Protective Services, Licensing
Specialist Unit, Colchester Borough Council, 33 Sheepen Road, Colchester CO3
3WG or by email to EPS.Support@colchester.gov.uk The grounds for objection
must be stated in general terms and received by the Council by no later than (date —
insert 28 days after the date of the application)*)

Please note that any written representations received in response to this application
may be required to be made available for public inspection in accordance with the
Local Government (Access to Information) Act 1985.

Signed
Name
Organisation
Address
Date

Please note that the notice must be placed in a newspaper circulating in the
local area within 7 days of giving the application to the Council

19

149



Appendix E
Example of Certificate for Site Notice

FORM OF CERTIFICATE FOR SITE NOTICE

Notice of application for the grant/renewal/transfer/variation (delete as
applicable) of a sexual establishment licence pursuant to Schedule 3 of the
Local Government (Miscellaneous Provisions) Act, 1982

To the Head of Environmental and Protective Services,
Licensing Specialist Unit,

Colchester Borough Council,

33 Sheepen Road,

Colchester CO3 3WG

| CERTIFY that on the Day of XXXX | displayed a site notice of which a true copy is
attached and ensured that the notice continued to be displayed on or at the premises
at:-

in a prominent position so that it could easily be read by passers-by, and ensured
that the site notice remained in position for at least twenty one days.

Date: Signed:
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Appendix F
Refusals and revocations of licences

Mandatory Grounds
1. The council must refuse to grant or transfer a licence if the applicant: -

(a) is a person under the age of 18;

(b) is for the time being disqualified from holding a sex establishment licence;
(c) not a body corporate and has not been resident in the United Kingdom or
was not so resident for 6 months immediately preceding the date of the
application;

(d) is a body corporate which is not incorporated in the United Kingdom;

(e) has, in the period of 12 months immediately preceding the date of the
application, been refused the grant or renewal of a licence for the premises,
vehicle, vessel or stall in respect of which the application is made, unless the
refusal has been reversed on appeal.

Discretionary Grounds

1. The Council may refuse-
(a) an application for grant or renewal of a licence on one or more of the
grounds shown in paragraph 2 below;
(b) an application for transfer of a licence on either or both of the grounds
shown in paragraph 2 (a) and (b) below.

2. The grounds for refusal are-
(a) That the applicant is unsuitable to hold a licence by reason of having been
convicted of an offence or for any other reason;
(b) That if the licence were to be granted, renewed or transferred the business
to which it relates would be managed by or carried on for the benefit of a
person, other than the applicant, who would be refused the grant, renewal or
transfer of such a licence if he made the application himself;
(c) That the number of sex establishments or sex establishments of a
particular kind in the relevant locality at the time that the application is made is
equal to or exceeds the number which the Council considers is appropriate for
that locality;
(d) That the grant or renewal of the licence would be inappropriate having
regard to:-

i. The character of the relevant locality;

ii. The use to which any premises in the vicinity are put; or

iii. The layout, character or condition of the premises, vehicle, vessel or
stall in respect of which the application is made.

3. Nil may be an appropriate number for the purposes of paragraph (2) (c) above.
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Appendix G
Standard Conditions applicable to Licences for Sex Establishments

Notes
The Council may attach any of the conditions which are relevant to the sex
establishment licence applied for.

) Except where the context demands otherwise the singular includes the plural
and the masculine includes the feminine.

(i) Nothing in these conditions shall be construed as interfering with (i) the
discretion of the licensee or his representative regarding the admission of any
person or (ii) the need to strictly comply with all relevant statutory requirements.

(i)  These conditions are divided as follows-

Part 1 General

Part 2 Conditions which apply to all premises

Part 3 Conditions which apply to sex shops

Part 4 Conditions which apply to sex cinemas

Part 5 Conditions which apply to sexual entertainment venues

(iv)  Inthese rules all references to the British Standard (BS) shall be deemed to
refer to the current standard.

(v) A premises licence may also be required for the operation of a sex cinema

Part 1 General

1. In the event of a conflict between these conditions and any special conditions
contained in a licence relating to a sex establishment the special conditions
shall prevail.

2. The grant of a licence for a sex establishment shall not be deemed to convey

any approval or consent which may be required under any enactment, by law,
order or regulation other than the Third Schedule of the Local Government
(Miscellaneous Provisions) Act 1982.

Part 2 Conditions which apply to all premises

Exhibition of Licence
1. The copy of the licence and these Regulations which are required to be
exhibited in accordance with paragraph 14(1) of Schedule 3 of the Local

Government (Miscellaneous Provisions) Act 1982 shall be reproductions to
the same scale as those issued by the Council. The copy of the licence
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required to be displayed as aforesaid shall be suitably framed and exhibited in
a position that it can easily be seen by all persons using the premises. The
copy of these Regulations shall be retained in a clean and legible condition.

Responsibility of Licensee

2.

The licensee shall take all reasonable precautions for the safety of the public
and employees and, except with the consent of the Council, shall retain
control over all portions of the premises.

The premises shall not be used for regulated entertainment, exhibition or
display of any kind unless the Council’'s consent has been first obtained and
any necessary licence granted.

Conduct and Management of the Premises

4.

The licensee, or a responsible person over 18 years of age and nominated by
him in writing for the purpose of managing the sex establishment in his
absence, shall be in charge of and upon the premises during the whole time it
is open to the public. Such written nomination shall be continuously available
for inspection by an officer authorised in writing by the Council. The person in
charge shall not be engaged on any duties which will prevent him from
exercising general supervision and he shall be assisted as necessary by
suitable adult persons to ensure adequate supervision. The person in charge
shall be conversant with these rules, a copy of which shall be held on the
premises.

The licensee, or the responsible person approved under Regulation 4, shall
maintain a daily register to be kept on the premises in which he shall record
the name and address of any person who is to be responsible for managing
the sex establishment in his absence and the names and addresses of those
employed in the sex establishment. The register to be completed each day
within 30 minutes of the sex establishment opening for business and is to be
available for inspection by the Police and by authorised officers of the Council.

The Licensee shall ensure that, during the hours the sex establishment is
open for business, every employee wears a badge of a type to be approved
by the Council bearing a photograph of the employee and indicating his name
and that he is an employee.

A notice showing the name of the person responsible for the management of
a sex establishment shall be prominently displayed within the sex
establishment throughout the period during which he is responsible for its
conduct.

Where the licensee is a body corporate or an unincorporated body any
change of director, company secretary or other person responsible for the
management of the body is to notified in writing to the Council within 14 days
of such change and such written details as the Council may require in respect
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10.

11.

12.

of any new director, secretary or manager are to be furnished within 14 days
of a request in writing from the Council.

The licensee shall ensure that no part of the premises is used by prostitutes
(male or female) for the purposes of soliciting or any other immoral purpose.

The licensee shall ensure that the public are not admitted to any part or parts
of the premises other than those which have been approved by the Council.

Neither the licensee nor any employee or other person shall seek to obtain
custom by means of personal solicitation outside or in the vicinity of the
premises.

No person under the age of 18 shall be admitted to the premises or employed
in the business of the sex establishment.

External Appearance

13.

14.

State,
15.

16.

No display, advertisement, word, letter, model, sign, light, placard, board,
notice, device, representation, drawing, writing or any other matter or thing
(whether illuminated or not) shall be exhibited so as to be visible from outside
the premises except;

0] any notice of a size and in a form approved by the Council which is
required to be displayed so as to be visible from outside the premises
by law, or by any condition of a licence granted by the Council.

(i) Such display, advertisement, word, letter, model, sign, light, placard,
board, notice, device, representation, drawing, writing, or any matter or
thing as shall have been approved by the Council.

The entrances, windows and openings to the premises shall be of a material

or covered with a material which will render the interior of the premises

invisible to passers by.

Condition and layout of the premises

The premises shall be maintained in good repair and condition.

The number, size and position of the doors or openings provided for the

purposes of the ingress and egress of the public shall be to the satisfaction of

the Council and shall comply with the following requirements :-

0] All such doors or openings approved by the Council shall be clearly
indicated on the inside by the word “exit”.

(i) Doors and opening other than exits which lead to parts of the premises

to which the public are not permitted to have access shall have notices placed
over them marked “private”.
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17.

18.

19.

20.

(i)  No access shall be permitted through the premises to any other
premises adjoining or adjacent except in the case of emergency

The external doors to the premises shall be fitted with a device to provide for
their automatic closure and such devices shall be maintained in good working
order. The external door shall only be opened at such times as person(s)
require access and egress to the interior of the premises.

The licensee shall make provision in the means of access both to and within
the premises for the needs of members of the public visiting the premises who
are disabled.

Alterations or additions either internal or external and whether permanent or
temporary to the structure, lighting or layout of the premises shall not be made
except with the prior approval of the Council.

All parts of the premises shall be kept in a clean and wholesome condition to
the satisfaction of the Council.

Maintenance of the means of Escape

21.

22.

The means of escape provided for all persons on the premises shall be
maintained unobstructed, immediately available and clearly identifiable in
accordance with the approved arrangements.

All fire resisting and smoke stop doors shall be maintained self closing and
shall not be secured open.

Fire Appliances

23.

24,

25.

The premises shall be provided with fire appliances suitable to the fire risks on
the premises, and such fire appliances shall be maintained in proper working
order and shall be available for instant use.

The licensee shall comply with any fire precautions and safety measures that
may be required of him by the Fire Authority.

Portable fire appliances shall be examined at least once a year and
periodically tested in accordance with the current British Standard by a
competent person and the date of such test shall be clearly marked on the
appropriate extinguishers or on stout tabs securely attached to them.
Extinguishers which incorporate an anti-freeze agent shall be examined and
recharged in compliance with the manufacturer’s instructions.

Lighting

26.

The licensee or any other person concerned in the conduct or management of
the licensed sex establishment shall, in the absence of adequate daylight,
ensure that adequate lighting is maintained to the satisfaction of the Council in
all parts of the premises to which the public and staff have access and is in
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27.

operation continuously during the whole time the premises are open to the
public.

The normal lighting levels and the lighting to ‘EXIT’ notices shall be
maintained at all times and shall not in any circumstances be extinguished or
dimmed while the public are on the premises provided that, so long as there is
sufficient daylight in any part of the premises, artificial light need not be used
in any part.

Electrical Installations

28.

29.

The electrical installation for the premises shall be maintained in a safe
working condition, as prescribed in the current edition of the Regulations for
electrical installations issued by the Institute of Electrical Engineers.

Unless the Council decides otherwise an inspection certificate, as prescribed
in the current edition of the Regulations for electrical installations issued by
the Institute of Electrical Engineers, for the electrical installation associated
with the premises shall be submitted to the Council at least once every five
years or such other time specified on the certificate. The certificate shall be
signed by a qualified engineer.

Change of Use

30.

31.

No change of use of any portion of the premises from that approved by the
Council shall be made until the consent of the Council and the Police has
been obtained.

The Licensing Authority and Essex Police must be informed should the
licensee seek to change the use of the establishment to another form of sex
establishment.

Sale of goods

32.

Neither sex articles nor other things intended for use in connection with, or for
the purpose of stimulating or encouraging sexual activity or acts of force or
restraint which are associated with sexual activity shall be displayed, sold,
hired, exchanged, loaned or demonstrated in a sex cinema or a sexual
entertainment venue.

Admission of Authorised Officers

33.

Officers of the Council, Police, and other authorised agencies who are
furnished with authorities which they will produce on request, shall be
admitted immediately at all reasonable times and at any time the premises are
open for business to all parts of the premises.

Part 3 Conditions which apply to Sex Shops
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1. It is permitted to play music or words either via national or local radio stations or any
pre-recorded means, but no material whatsoever of an adult theme or nature can be
played or broadcast, whether by means of sound or moving picture.

Goods available in Sex Establishments

2. All sex articles and other things displayed for sale, hire, exchange or loan within a sex
shop shall be clearly marked to show persons who are inside the sex shop the
respective prices being charged.

3. All printed matter offered for sale, hire, exchange or loan shall be available for
inspection prior to purchase, hire, exchange or loan and a notice to this effect is to be
prominently displayed within the sex establishment.

4, No film or video film shall be exhibited, sold or supplied unless it has been passed by
the British Board of Film Censors, and bears a certificate to that effect, or approved by

the Council and is a reproduction authorised by the owner of the copyright of the film or
video film so certified.

Part 4 Conditions which apply to Sex Cinemas

Film Categories

1. The categories U, PG, 12, 15, 18 and RESTRICTED 18 have the following

effect:

U Universal — Suitable for all

PG Parental Guidance. Some scenes may be
unsuitable for young children.

12 Passed only for persons of 12 years and over.

15 Passed only for persons of 15 years and over.

18 Passed only for persons of 18 years or over

RESTRICTED (18) Passed only for persons of 18 or over who are
members (or their guests) of a properly
constituted club.

Exhibition of Films

2. ‘Film exhibition’ means film exhibitions as defined in the Cinemas Act 1985,
i.e. any exhibition of moving pictures which is produced otherwise than by the
simultaneous reception and exhibition of (a) television programmes,
broadcast by the British Broadcasting Corporation or the Independent
Broadcasting Authority or (b) programmes included in a cable programme
service which is or does not require to be licensed under Section 4 of the
Cable and Broadcasting Act 1984.
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No film shall be exhibited at the premises unless:

€) it is a current news reel; or

(b) it has been passed by the British Board of Film Classification as a U,
PG, 12, 15, 18, or RESTRICTED (18) film

(c) it has been passed by the Council as a U, PG, 12, 15, 18, or
RESTRICTED (18) film.

Restricted (18) films

4.

Films in the RESTRICTED (18) category may be shown at the premises only

with the Council’s prior written consent and in accordance with the terms of

any such consent.

Unclassified Films

5.

Not less than twenty-eight days notice in writing shall be given to the Council
of any proposal to exhibit any other film which has not been classified as
specified above. Such a film may only be exhibited if the Council’s written
consent has been obtained and in accordance with the terms of any such
consent.

“Persons under 18" Notice

6.

No person appearing to be under the age of 18 shall be admitted to any part
of the programme and the licensee shall display in a conspicuous position at
the entrance to the premises a notice in clear letters in the following terms:

PERSONS UNDER 18 CANNOT BE ADMITTED TO THIS CINEMA FOR
ANY PART OF THE PROGRAMME

Category Notices

7.

A representation or written statement of the terms of any certificates given by
the British Board of Film Censors or the British Board of Film Classification
shall be shown on the screen immediately before the showing of any film to
which it relates and the representation or statement shall be shown for long
enough and in a form large enough for it to be read from any seat in the
auditorium.

Timetable of Films

8.

The licensee shall display in a conspicuous position, to the satisfaction of the
Council, at each entrance to the premises, during the whole time the public
are being admitted to the premises and so as to be easily seen and read by
the public, a timetable of the films on exhibition.

Advertisements
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10.

No advertisement displayed at the premises of a film to be exhibited at the
premises shall depict as a scene or incident in the film any scene or incident
which is not included in the film as certified by the British Board of Film
Censors or the British Board of Film Classification or approved for exhibition
by the licensing authority, as the case may be.

Where the licensing authority has given notice in writing to the licensee of the
premises objecting to an advertisement on the ground that, if displayed, it
would offend against good taste or decency or be likely to encourage or incite
crime or lead to disorder or be offensive to public feeling, that advertisement
shall not be displayed at the premises without the prior consent in writing of
the licensing authority.

Objection to exhibition of film

11.

Where the licensing authority has given notice in writing to the licensee of the
premises prohibiting the exhibition of a film on the ground that it contains
material which, if exhibited, would offend against good taste or decency or
would be likely to encourage or incite to crime or to lead to disorder or to be
offensive to public feeling, that film shall not be exhibited in the premises
except with the prior consent in writing of the licensing authority.

Additional conditions for ‘Club’ cinemas showing films in the restricted
classification

12.

(i) No club showing films in the ‘restricted 18’ category may operate in a
multi-screen complex whilst persons under 18 are being admitted to
any performance in the complex unless the Council’s written consent
has first been obtained.

(i) When the programme includes a film in the ‘restricted 18, category the
licensee shall display in a conspicuous position at the entrance to the
premises a notice in clear letters in the following terms:

“‘CINEMA CLUB — MEMBERS AND GUESTS ONLY. PERSONS
UNDER 18 CANNOT BE ADMITTED TO THIS CINEMA FOR ANY
PART OF THE PROGRAMME”

(In the case of a multi-screen complex where consent has been granted the
notice shall specify the particular part of the premises in which films in the
‘restricted 18’ category are being exhibited).

(iif) The timetable of films required by rule 52 shall include the following
addition to the categories shown;

“Category RESTRICTED 18" passed only for persons of 18 years and over
who are either members of the cinema club or who are guests of a member”.
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(iv) All registers of members and their guests shall be available for immediate
inspection by the Council’s officers during any performance, or at any other
reasonable time.

(v) Tickets shall in no circumstances be sold to persons other than members.

(vl) No persons under 18 years of age shall be employed in any capacity at
licensed premises which are operating as cinema clubs.

(vii) Subject to prior written consent by the Council, a subscription may entitle
the club member to attend other clubs under the same management.

(viii) Membership rules for these club cinemas shall include the following —

(@)

(b)

()

(d)

(€)

(f)

()

(h)

The club rules must be submitted to the Council 4 days before the club
commences operations and notice of all rule changes shall be given to
the Council within 14 days of the change.

Only members and their guests shall attend exhibitions of moving
pictures classified in a restricted classification.

Membership shall be open to persons of both sexes of not less than 18
years of age. Applications for membership, including both name and
address, shall be in writing, signed by the applicant, and if deemed
necessary such applicants shall provide satisfactory references and
proof of age.

No person shall be admitted to membership until the expiration of at
least 24 hours after such written application has been approved by the
licensed proprietors.

New members shall be supplied with a personal copy of the club rules
before being admitted to membership and be given a copy of any rule
changes within 14 days of the change.

An annual subscription shall be fixed for the club and shall run for 12
months from the date of registration. Membership may be renewed
annually at the subscription for the time being in force, but the licensed
proprietors may refuse to renew any membership without assigning
reason for such refusal.

Members shall be entitled on any day to bring not more than one guest
to accompany the member, and the name of the guest shall be entered
in the visitors’ book and counter-signed by the member.

On admission a member and his guest shall be bound by the rules of
the club and by any by-laws and regulations made thereunder.
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(1 Tickets shall be sold only to members on the production of a
membership card and members shall, if required, sign an
acknowledgement for the ticket or tickets issued.

a) Membership cards shall be personal to the member and shall not be
transferable to any other person.

(K) Neither membership tickets nor guest tickets shall be transferable.

)] No member shall introduce as a guest any persons under the age of 18
or any persons whose application for membership had been refused.
The proprietors will reserve the right to refuse admission to any
person.

(m)  Proof of identity, or of age, or of any particulars of any guest shall be
produced by any member or guest if demanded by the licensed
proprietors.

(n) Members shall undertake to behave in a proper and orderly manner.
Any member or guest acting in a manner which is offensive, or a
nuisance or annoyance to others may be refused admission or
expelled from the premises. A member may also be deprived of
membership.

Sale of Sex Article

13.  Neither sex articles nor other things intended for use in connection with, or for
the purpose of stimulating or encouraging sexual activity or acts of force or
restraint which are associated with sexual activity shall be displayed, sold,
hired, exchanged, loaned or demonstrated in a ‘sex cinema’.

Part 5 Conditions which apply to Sexual Entertainment Venues

Performances of Relevant Entertainment

1.

The performance of relevant entertainment within the premises shall not be
visible from any area outside of the premises at any time.

Age Restrictions

2.

A prominent clear notice shall be displayed at each entrance to the premises
advising customers that no person under 18 will be admitted and they may be
asked to produce evidence of their age.

Members of staff at the premises shall seek “credible photographic proof of
evidence” from any person who appears to be under the age of 25 years and
who is seeking access to the premises. Such credible evidence, which shall
include a photograph of the customer, will either be a passport, photographic
driving licence, or Proof of Age card carrying a “PASS” logo.
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Club Rules

4.

The premises must provide a copy of its Club Rules to the Council and to
Essex Police for consideration and approval.

All performers and staff shall be aware of the Club Rules.
All dancers, staff and door supervisors shall read a copy of the rules relating

to operating relevant entertainment. They shall sign and date a copy which
shall be retained by the premises as part of their due diligence.

Management Operation Manual

7. A management operation manual detailing all aspects of procedure when the
premises are operating relevant entertainment shall be produced and
approved by the Council. This document shall reviewed annually and the
manual as reviewed shall be submitted for approval of the Council together
with the application for renewal of the licence.

Performers

8. Performers shall be aged not less than 18 years and the “Challenge 25”
scheme will be used to manage this.

9. All performers shall be aware of the management operation manual.

10. Alog book shall be maintained on the premises detailing the names and start
and finish times of individual performers involved in all forms of adult
entertainment.

11. Atall times during the performance, performers shall have direct access to a
dressing room without passing through, or in close proximity to, the audience.

12.  On leaving the premises performers, who wish to be, shall be escorted by
staff member to their vehicle or other safe location.

Performances

13.  Whilst dancers are performing in any public area there shall be a minimum
distance of one metre maintained between the dancer and the seated
customers. Prominent, clear notices shall be displayed at each table stating
this requirement.

14.  There shall be no physical contact between customers and the dancers

except for the placing of money or tokens in a garter or into the hands of the
dancer at the beginning or conclusion of a performance. A touch and go
policy will operate i.e. any person/customer touching dancers will be ejected
from the premises and barred from those premises.
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15.

16.

17.

18.

19.

No performances shall include any sex act with any other performer, persons
in the audience or with the use of any object.

No audience patrticipation shall be permitted.

Signs displaying the rules on the performance of relevant entertainment will
be displayed throughout the premises and be clearly visible to patrons. This
will include any private individual booth area.

In the event of the relevant entertainment being performed for private viewing,
the patron shall be informed of the duration and price of the relevant
entertainment, and the details shall be specified in a clearly visible notice in
each area designated for private relevant entertainment. Each such area
shall be capable of being continually monitored by a member of staff.

No performer or member of staff shall sit on, straddle, stroke, fondle or make
any form of sexual contact with a customer at any time.

Door Supervisors

20.

21.

22.

One SIA registered door supervisor per 75 customers shall be on duty on the
premises whilst relevant entertainment takes place plus there shall be at least
one door supervisor on each entrance in each separate part of the premises
and on the door to the dressing room.

The door supervisors shall be on duty at the premises at all times when the
premises provide relevant entertainment.

The premises shall be a member of the Pub/Townlink Radio scheme.

Closed Circuit Television (CCTV)

23.

24,

25.

A high quality CCTV system shall be installed to cover all entrances and exits
to the premises and areas where relevant entertainment will take place, with
the exception of the performers’ changing area. This system must be
installed and fully operational before the premises opens for the licensable
activity applied for. All cameras shall continually record whilst the premises
are open to the public and video recording shall be kept available for a
minimum of 31 consecutive days with date and time stamping.

At the time of installation or upgrading of any CCTV system it shall comply
with the current and relevant Police guidelines for Standard Minimum closed
circuit television requirements. To obtain a clear head and shoulders image
of every person entering the premises on the CCTV System, persons entering
the premises should be asked to remove headwear, unless worn as part of
religious observance.

A member of staff who is fully trained in the use of the system shall be on duty

at all times when the premises are open until the premises are clear of
customers, cleared of staff and closed.
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26.  Within 24 hours of a request made by Essex Police or the Licensing Authority,
the premises will provide the CCTV footage requested.

Crime Survey
27.  Upon completion of a crime survey by Essex Police, the licence holder shall

act accordingly with all recommendations of the survey in so far as they relate
to licensable activities,

Layout of premises

28. The approved activities shall take place only in the areas designated by the
Licensing Authority.

29.  All dance booths are to be equipped with a panic alarm for safety.

30. Arrangements shall be put in place to restrict access to the dressing room at
all times when the relevant entertainment is taking place, and until such time
as all performers have vacated it. The performers’ dressing rooms will be off-
limits to all non-employees.

31. The layout within the areas used by customers shall not undergo substantial
change without the prior written consent of the Licensing Authority.

Sale of goods

32.  Neither sex articles nor other things intended for use in connection with, or for
the purpose of stimulating or encouraging sexual activity or acts of force or
restraint which are associated with sexual activity shall be displayed, sold,
hired, exchanged, loaned or demonstrated in a ‘Sexual Entertainment Venue’.

Door Policy

33. No entry to be permitted to any customer who is considered by the
management or door staff to be incapable of controlled or acceptable
behaviour, especially those who may be showing sign of having been
intoxicated through alcohol or drugs.

34.  All customers will be explained the rules for the venue before entry is
permitted.

35.  One member of door staff will be present at the entrance to the venue at all
times during opening hours.

36.  Door staff will carry two-way radios at all times.

37.  Dress code will be smart at all times; no sports wear will be permitted.
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Operation of the Venue

38.

39.

A copy of the house customer rules will be on display at the entrance to the
venue and in the bar area.

Waitresses/Waiters and bar staff must remain fully clothed at all times.

Supervision of Performers

40.

41.

42.

43.

44,

45,

46.

Proof of citizenship or working permits must be provided.

No working auditions will be permitted; a cooling off period of three days is
enforced at all times.

All performers and staff must complete an emergency contact form before
working within the venue.

Performers must sign a 'contract’ before working stating that they have read,
understood and will abide by the performer rules and rules of the house while
working in the venue.

A member of staff will be in the private dance area at all times whilst private
dances are taking place.

No dances will be permitted without supervision from a member of staff.

Performers must be provided with a full briefing on the Club rules.

Customer and Performer Conduct

There should be published rules on customer conduct and performer conduct and

the rules should contain as a minimum the following requirements, and the licensee

shall ensure that the rules are enforced.

47.

48.

49.

Any customer who is offensive either by language or action towards the
performer will be ejected from the venue. They will also be barred from entry
on any future occasion.

Strictly no photographing or videoing of performances or performers before,
during or after the performance will be allowed. All customers’ mobile phones
will be switched off whilst on the premises. Anyone found breaching this
condition will be ejected from the venue and barred from entry on any future
occasion.

Any customer found in possession of drugs, attempting to consume drugs or

selling drugs will be detained by the security staff and the Police will be called.
They will also be barred from entry on any future occasion.
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50.

51.

52.

Throwing of money at performers will not be permitted before, during or after
the performance, nor will the giving of any other gift. Anyone breaching this
condition will be ejected from the venue and barred from entry on any future
occasion.

Customers will not be allowed to pass on personal details such as business
cards or telephone numbers to performers before, during or after a
performance.

Payment must be made to the performer only and strictly in advance of the
performance taking place.

Performer Conduct

53

54.

55.

56.

S57.

58.

59.

60.

No performer will be allowed to carry or use any sex toy, sex aid or other
paraphernalia.

No performer will be allowed to wear bondage or sadomasochist clothing or
paraphernalia. No accessories such as sex toys or aids are to be carried or
used by the performers.

No handing out of cards, telephone numbers or personal contact information
to customers or any other persons by performers.

Performers must not encourage customers to touch them in any way before,
during or after a performance.

Performers found in possession, using or attempting to sell drugs or even
under the influence of drugs before, during or after a performance will be
immediately dismissed and the Police notified.

Performers will instruct all customers to keep their hands by their sides at all
times during a private dance.

Any approach by a customer to make personal contact with a performer must
be immediately reported to the management or security.

Performers will not be permitted to enter any part of the venue other than the
private dance area and dressing room areas while fully nude.
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Item

Cabinet 8(||)

Colchester 27 November 2013
———

Report of Head of Customer Services Author  Sara Wilcock &
Leonie Rathbone
508807

Title Local Council Tax Support

Wards All wards

affected

This report requests Cabinet to recommend to Council the continuation of

the current Local Council Tax Support scheme into 2014/15

11

2.1

3.1

3.2

Decision(s) Required

To agree and recommend to Council the continuation of the existing Local Council Tax
Support scheme, without fundamental amendment, into the second year 2014/15.

Reasons for Decision(s)

Colchester Borough Council implemented a Local Council Tax Support scheme (effective
from 1% April 2013) which was agreed by Full Council on the 6™ December 2012.

Legislation requires that amendments to the scheme for 2014/15 need to be agreed by
Full Council before 31% January 2014.

Agreement and recommendation is needed to limit the changes to the Local Council Tax
Support scheme for 2014/15 to bring the scheme in line with national legislative
amendments and to agree and recommend the scheme remain otherwise unaltered.

Alternative Options

To alter the scheme for 2014/15 by increasing the minimum Council Tax contribution
from 20% to 35% for working age claimants.

The alternative option of increasing the minimum contribution would not be
recommended, taking account of the following considerations:

e There is no requirement to reduce further the level of Local Council Tax Support
spend.

e Public consultation asked for specific comments on increasing the minimum
Council Tax contribution from 20% to 35% for working age claimants. Responders
to this question indicated they would be ‘dissatisfied’ (17%) or ‘very dissatisfied’
(67%) if such a change was introduced. Further information is detailed in section
7.

e By maintaining the current scheme this allows for a period of stability for
customers, many of whom are affected by other Welfare Reforms.
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4.1

4.2

5.1

6.1

6.2

¢ Maintaining the current scheme also allows us to consider effectively the impact
Local Council Tax Support has on the Collection Fund. Based on data April 13 to
30™ September 13 our collection rate is 57.4%, against 57.8% for the same period
last year. Whilst acknowledging that this is a decrease, it is an improvement on
predicted collection rates and within accepted tolerances.

Supporting Information

Local Council Tax Support currently helps 12,000 residents reduce their Council Tax bill -
5,000 pension age and 7,000 working age residents. The value of Local Council Tax
Support granted currently is around £9.3 million.

All working age recipients of Local Council Tax Support have to pay a minimum
contribution of 20% towards their Council Tax bill. This means we are collecting Council
Tax from around 7,000 residents whom previously have not made payment, or are
required to make an increased payment, in respect of their Council Tax bill.

National regulations still require local schemes to ‘protect’ those residents of pension age
from any reduction to their level of support as a result of the localisation of the scheme.

A summary of the key scheme points are outlined below:

e Back to Work Bonus — additional 4 weeks support for those
who find work

Award based on 80% of Council Tax liability

£6000 capital /savings limit

Second adult rebate claims ended on 1 April 13

Flat rate £10 non-dependent deduction

Include child maintenance as income (child & spousal)

Include Child Benefit as income

£25 flat rate earnings disregard

Proposals
It is proposed that:-

- Cabinet recommend to Council that the Local Council Tax Support Scheme as set out
within this report and detailed within the Policy document is agreed for 2014/15 (see
Appendix A).

Strategic Plan References

The Council’s Strategic Plan sets out several priorities including an efficient benefits
service and supporting more vulnerable groups.

Precepting authorities contributed an additional £122,000 to assist with the collection of
Council Tax, recognising the additional number of residents we had to collect from and

the potential difficulties we would experience collecting from residents who have either

not previously paid Council Tax or who are paying an increased amount.

This additional money has helped fund the creation of the Customer Support Team, who
work proactively providing a range of services including flexible payment plans, debt and
back to work advice as well as administering the Exceptional Hardship fund. The work of
this team helps to protect the interests of our more vulnerable residents whilst focusing
on the maintenance of collection.
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7.1

7.2

7.3

7.4

7.5

7.6

8.1

9.1

9.2

Consultation

The Local Government Finance Act 2012 sets out that Billing Authorities have to hold a
public consultation on any potential changes to their existing Local Council Tax Support
scheme. To comply with this and to understand the impact on residents of the existing

scheme a 6 week consultation period commenced on the 19™ August 13 and ended on

the 30" September 2013.

A range of initiatives were undertaken to promote the consultation across Colchester.
This included writing to 7000 current working age recipients of Local Council Tax
Support, and publicity by way of Press Releases and information highlighted on our
website.

At the time of consultation it was anticipated that potential funding pressures could be
imposed on the Local Council Tax Support scheme for 2014/15 therefore the
consultation addressed specific issues of reduced entitlement together with inviting
feedback on the wider scheme.

Responses to the consultation are set out in Appendix A

The single parent charity Gingerbread has written to the Colchester Borough Council
Chief Executive, Leaders of political groups, and a local MP, requesting we reconsider
our decision to include Child Maintenance as an income in respect of single parents
within our LCTS calculation. Any scheme changes are required to have undergone a
public consultation and we will consult specifically on this issue next year to inform the
scheme for 15/16.”

Additional discretionary funds are available for customers who are experiencing
‘exceptional’ difficulty in meeting additional costs arising from the Welfare Reforms.
These include Discretionary Housing Payments to help with Housing costs as well as a
small Exceptional Hardship Fund to assist Local Council Tax Support recipients who now
have to make a contribution towards their Council Tax bill. This support is identified and
provided by the Customer Support Team.

Publicity Considerations

A co-ordinated communications approach was adopted by Essex authorities for the
implementation of Local Council Tax Support. We continue to provide information on our
website and will publicise information with our annual Council Tax bills.

Financial implications

The proposals set out within this report are intended to deliver a scheme for 14/15 which
is in line with the cost neutral ethos adopted and agreed by precepting authorities last
year.

The LCTS scheme is based on a Council Tax discount, which results in a reduction in
the amount of Council Tax due. The methodology for reflecting the cost of this is to show
it as a reduction in the Council Tax base (the number of equivalent Band D properties).
This means that the amount of Council Tax due is reduced by the amount of Council Tax
Support provided. On the basis of a cost neutral scheme this reduction should equal the
level of Government grant provided.
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9.3

9.4

10.

10.1

11.

111

12.

12.1

13.

13.1

13.2

In 2013/14 the Government gave us specific funding for LCTS. This will no longer be
separately identified from 2014/15, but will be part of our overall settlement figure. This
overall figure, termed the ‘Start Up Funding Assessment’ is expected to reduce by 14%
based on initial figures provided. Therefore, although the Government has said
previously that LCTS funding will be unchanged, as the overall funding is reducing by
14% we have to assume the same level of reduction for LCTS. This has been taken
account of in the 2014/15 budget.

According to collection rates as at quarter 2, collection is better than anticipated, and the
total cost of the scheme is below that originally estimated. This is therefore likely to
provide some mitigation to the cost pressure resulting from reduced funding and means
that at this stage we believe an unchanged scheme could remain broadly cost neutral.

Equality, Diversity and Human Rights implications

An updated draft Equality Impact assessment (EQIA) has been carried out, and is
available on the Council’'s website, or click here.

Community Safety Implications

The proposals contain provision for dealing with welfare concerns of residents,
particularly vulnerable people. It is intended to limit hardship to avoid giving rise to crime
and disorder.

Health and Safety Implications

There are no health and safety implications.

Risk Management Implications

Fundamental changes to the current criteria could potentially affect the collection fund
position. Quarter two collection data is providing encouraging analysis on the impacts of
Local Council Tax Support on the collection fund but at this stage it remains indicative.
Keeping the scheme broadly the same for 2014/15 will allow for further impact analysis
on the collection fund over the course of a financial year and mitigate potential risk.

Alternative scheme options wider than the original consultation framework would need a
further period of consultation. Changing the scheme criteria without further consultation

would render the scheme invalid and leave us open to challenge regarding the legality of
the scheme.

Appendix A— Consultation responses

Background Papers

Please click here to see the draft 14/15 Local Council Tax Support policy document
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Item
@ Cabinet 9(i)

Colchester 27 November 2013

—_——
Report of Assistant Chief Executive Author Sean Plummer
B 282347
Title 2014/15 Revenue Budget, Fees and Charges, Capital Programme and
Financial Reserves
Wards Not applicable
affected

1.1.

This report provides an update on the 2014/15 Revenue Budget,
Fees and Charges, Capital Programme and Financial Reserves

Decisions Required
Cabinet is requested to:

Re: Overall Budget position and changes

(a) Note the current 2014/15 revenue budget forecast which at this stage shows a
budget gap of £255k and the forecast variables and risks.

(b) Note the action being taken to finalise the budget.

(c) Agree that the recommended level of revenue balances be set at £1.8m for
2014/15 as set out in the Risk Analysis subject to consideration of outstanding
issues as part of the final budget report in January (Appendix F).

(d) Note the current budget forecast for 2013/14 as set out at paragraph 12.11

(e) Note that there are no changes are proposed to the Council Tax discounts set out
in Appendix J

Re: Specific budget decisions

(f) Approve the distribution of revenue grant to Parish, Town and Community Councils
for 2014/15 as set out at Appendix C.

(9) Approve the funding for voluntary welfare organisations as set out in Appendix D.

(h) Agree funding for the arts organisations set out at Appendix E

(i) Agree all fees and charges as set out in Appendix |

Re: Capital Programme
(j) Agree to the release of resources £32k for Site Disposal Costs
(k) Agree to the reallocation of funds already within the capital programme as follows:-
a. £71.2k underspend relating to North Colchester BIC to be reallocated to
North Colchester Development Land.
b. £4.9k underspend relating to King Edward Quay to be reallocated to
Transcoast.
c. Castle Walls, Town Walls and Walls to Closed Churchyards to be
amalgamated into one scheme.
(I) Recommend to Council that the following new capital schemes are added to the
Capital Programme, and agree the release of resources
i) £856k for a new baler and shed at Shrub End Depot.
i) £47.2k to relocate the Visitor Information Centre to Hollytrees
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2.1

2.2.

3.1

4.1.

4.2

5.1.

5.2.

(m) Note the Council will no longer be implementing a Local Authority Mortgage
Scheme (LAMS) for the reasons set out in paragraph 15.2.

Reasons for Decisions

The Council is required to approve a budget strategy and timetable in respect of the
year 2014/15.

This report relates to the budget update, a review of balances and the capital
programme. This report also includes decisions in respect of fees and charges and
certain specific budget changes to ensure that these can be reflected in the final
budget.

Alternative Options

There are different options that could be considered and as the budget progresses
changes and further proposals will be made and considered by Cabinet and in turn
Full Council. The separate appendices showing specific decisions include alternative
options where relevant.

Background

A timetable for the 2014/15 budget process (see Appendix A) was agreed at Cabinet
on 10 July 2013.

An initial 2013/14 budget forecast was presented and agreed at the Cabinet meeting
on 4 September 2013. This showed a budget gap of c£1.2m

Local Government Finance Settlement and other Government Grants

Formula Grant / Retention of Business Rates

It was reported to Cabinet on 4 September 2013 that the Government had published a
consultation paper on the Local Government Finance Settlement for 2014/15 and
2015/16. In respect of 2014/15 the Government had proposed to revise the 2014/15
local government finance settlement to take account of the 1% reduction in the local
government Direct Expenditure Limit (DEL). The table below shows that the reduction
in the start up funding for 2014/15 is £1.3m (14%) less than that for 2013/14.

2013/14 | 2014/15 | 2015/16

£'000 £'000 £'000
Revenue Support Grant 5,682 4,276 2,911
Business Rates Baseline 3,780 3,903 4,013
Total Start Up Funding 9,462 8,179 6,924
Reduction (yoy) £°000 1,283 1,255
“ ‘ % 14% 15%

It is expected that the Government will announce details of the 2014/15 Finance
Settlement in mid-December. The budget forecast currently uses the above figures
and any changes to this in terms of Revenue Support Grant will therefore be reflected
in the final budget report.
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5.3.

5.4.

5.5.

5.6.

5.7.

5.8.

The arrangements for business rate retention introduced in 2013/14 required the
Council to agree an estimate of business rates income for 2014/15. This return (the
NNDR 1) must be signed off by the Council’s Section 151 Officer by 30 January. This
return includes a number of key assumptions in respect of collections rates, growth in
business rates and an allowance for the impact of revaluation appeals.

The level of NNDR income retained by the Council will be affected by the decision
made for the Council to join the Essex pool for business rates. It has been agreed
that the Section 151 Officer and Monitoring Officer in consultation with the Portfolio
Holder for Business and Resources are authorised to finalise the specific pooling
arrangements together with any necessary documentation. The creation of the pool is
subject to approval by Government.

Pooling provides the opportunity for Colchester and other pool members to keep a
greater share of business rates collected within Essex as whole and to provide
additional income for individual authorities. Based on indicative forecasts and the
proposed governance arrangements it is estimated that Colchester could gain c£150k
and this has been shown in the budget forecast.

Currently the budget assumption is that business rate income will remain at the
“baseline level” with an additional bonus of £150k in respect of proposed pooling
arrangements.  This will be reviewed as part of the final budget report following
confirmation of business rate estimates for 14/15 and impact of any pooling
arrangements.

The Council receives other Government grants and confirmation has been received
that the level of homelessness grant will be unchanged. However, the housing benefit
administration grant has reduced by £90k and is therefore shown in the updated list of
cost pressures.

New Homes Bonus

Alongside the announcement of the Finance Settlement we expect to receive
confirmation of the New Homes Bonus. The main part of the grant is based on a
payment for any increase in housing numbers (expressed as Band D equivalents) with
a further sum paid for affordable homes delivered. The Council receive 80% of the
calculated grant with the remaining 20% paid to Essex County Council. The 2014/15
grant will include payments in respect of growth for 4 years and the bonus paid in
respect of affordable homes delivery. Based on current estimates we expect to receive
c£3.6m in 2014/15 an increase of £1m.
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£°000 | Note

Grant re growth in Oct 09 — Oct 10 724 | Payable annually until 16/17
Grant re growth in Oct 10 — Oct 11 749 | Payable annually until 17/18
Grant re growth in Oct 11 — Oct 12 986 | Payable annually until 18/19
Total Grant re: growth in taxbase 2,459

Affordable homes bonus (re:10/11) 52 | Payable annually until 17/18
Affordable homes bonus (re:11/12) 105 | Payable annually until 18/19
Total re: affordable homes 157

Total grant for 13/14 2,616

Grant re growth in Oct 12 — Oct 13 (est) 1,000 | Payable annually until 19/20
Affordable homes bonus (re: 12/13) (est) 35 | Payable annually until 19/20
Total to date re growth 3,459

Total to date re affordable housing 192

Total grant for 14/15 3,651

Increase in 2014/15 1,035

5.9. It was reported to Cabinet on 4 September that the Government was consulting on the

5.9.

5.10.

6.1

mechanism for transferring nationally £400million from the New Homes Bonus to the
Growth Fund form 2015/16. Two options have been proposed which are:-

Applying a flat rate % (c35%) to the total NHB received by all authorities

Where there is a two tier of local government (e.g. Essex County Council and
Colchester Borough Council) the County Council would be required to pay over 100%
of the upper tier authority NHB with the remainder (equating to ¢c18.9%) being made
by the district.

Based on the current forecast NHB for 14/15 and assuming a further notional increase
of £500k in CBC’s NHB in 15/16. The position for 15/16 under the two proposed
options shows that:-

Under option A the level of NHB retained in 15/16 will be broadly similar to the 13/14
budgeted level

Under Option B we could see an increase on the 13/14 level of c£0.75m

It is clear that the future of NHB is becoming less certain. The way the scheme works
means whilst we are seeing high levels of income growth at the moment these may
reduce in the medium to longer term. The proposals to transfer funding has added a
further level of uncertainty and therefore whichever option for ‘pooling’ is agreed the
growth in NHB in 14/15 should only be considered at this stage as a one-off gain. As
such this is not currently shown in the 2014/15 budget forecast and proposals for how
this one off sum might be used will be included within the final budget report.

Summary of 2014/14 Budget Forecast

The revised 2014/15 revenue budget forecast shows that the current budget gap has
now reduced to £255k.
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6.2

7.1.

2014/15 Comment
£'000

Base Budget 22,986

One off growth / cost pressure / (667)

saving adjustments

Cost Pressures 1,205 See para 7.1

Growth Items 16 See para 8.1

Savings (1,383) See para 9.1

UCC FSR (825) “ “

Forecast Base Budget 21,332

Government Grant (4,276) Based on the updated figures
provided in 2014/15 and 2015/16
settlement consultation paper.

Retained business rates (3,903) As above, assumes that the level of

(baseline funding level) business rates retained increases
by RPI

(150) Potential gain from pooling

Council Tax Freeze Grant (109) 2" year of grant in respect of
freeze in 13/14

Council Tax Freeze Grant (109) Potential grant in respect of freeze
in 14/15. Actual figure may be less
than last year *.

New Homes Bonus (2,616) Assumes no increase in grant at
this stage (see para 5.8)

Council Tax (9,684) Based on no increase in Council
Tax

Use of Reserves (230) Ongoing use to fund community
stadium and S106 reserve.

Total Funding (21,077)

Budget gap 255

Budget Gap based on an 170 Reflects additional Council Tax

increase in Council Tax of 2%

Income and no Council Tax Freeze
Grant.

*Note: reflects Council Tax Freeze
grant at 13/14 level. This may be
reduced. See comment at 10.2.

Cabinet is asked to note the above 2014/15 revenue budget forecast and the
assumptions set out in this report concerning cost pressures, growth items and risks.

Changes in 2014/15 Budget Forecast

Cost pressures

There have been some changes to the list of cost pressures previously reported. The

total list is as follows:-
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Current
allowance
£°000

Updated
allowance
£°000

Comment

Inflationary
pressure

640

440

Net inflation impact. This allowance includes
adjustments to reflect assumptions in respect of
pay and energy as well as other general
changes.

Incremental
pension
contributions

250

100

The provisional results of the actuarial review of
the pension fund have been received. These
reflect an increase in basic employer
contributions and changes to the pension deficit
contribution. Discussions are taking place with
Essex County Council about possible options to
spread this cost pressure. Currently an
additional cost for 2014/15 of £100k is now
assumed.

Elections

85

85

Cost relating to Borough elections in 2014/15

Fleet

110

110

Planned additional costs of fleet in line with
changes to vehicles in 2014/15

Housing Benefit
Administration
grant

90

The Government has recently announced
reductions to the administration grant provided
in respect of Housing Benefit and the LCTS
scheme.

Existing income
streams

230

Within the current year there are some
shortfalls in estimated income. These include
general car parking income (£150k), income
within EMT and parking income at Leisure
World. It is considered necessary to reduce
these budgets to a more appropriate level.

Risk allowance

150

Detailed budgets are currently being prepared.
As shown above there are some underlying
budget risks where it may be necessary to
review certain expenditure and income budgets.
An allowance of £150k is included at this stage
against these items and will be considered
alongside the final budget proposals.

Total

1,085

1,205

7.2. There are also other potential cost pressures that will be need to be considered in the
final budget report. These include issues identified in the review of the 2013/14

budget.

8. Growth Iltems

8.1. The previous budget update to Cabinet in September included no allowance for any
growth. The following table now includes one proposal. It should be noted that
recurring items agreed last year such as investment funded through the new homes
bonus for affordable homes and also the cost of food waste, are not shown.
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Current Updated Comment
allowance | allowance
£000 £000

A12 / A120 litter 16 Allocation of funding to allow the Zone teams to

picking continue to undertake fortnightly litter picking of
the A12 and A120 following Essex County
Council (ECC) confirming that they would no
longer be providing funding to Colchester
Borough to continue the service.

Total Growth 0 16

Items

9 Savings/Increased Income

9.1. The following table provides a summary of proposed savings and adjustments totalling

£2.208m including items previously reported to Cabinet.
Current Updated
assumption | assumption
£000 £000 Comment

Total Service (210) (738) Additional savings proposed following review by

ltems Budget Group.

uccC (815) (1,025) Additional savings through implementation of

Fundamental changes to management structures and

Service Professional Support Unit.

Review

Fundamental (195) (445) Savings from third year of Sport and Leisure

Service Review and savings from review of Corporate

Reviews and Financial Management (see item on

agenda)
Total (1,220) (2,208)
9.2. Appendix B sets out all proposed savings. This shows of the total amount proposed

9.3.

10.

10.1.

77% are based on efficiency items, additional income or technical items.

Specific details are also provided in Appendix C - E for decisions in respect of parish
grants and community service grants

Council Tax

The budget forecast for Council Tax income is currently based on a planning
assumption of a freeze in the level of Council Tax. This still results in a budget gap
and there remain a number of variables and therefore any final proposal will need to
consider the overall budget position for 2014/15 and also the medium term
implications. There are two important issues relating to Council Tax which the Cabinet
will need to consider in respect of a grant that has been made available for authorities
that do not increase the Council Tax rate and the indicated level at which a
referendum could be required.

Council Tax Freeze Grant

204



10.2.

10.4.

10.5.

10.7.

10.8.

10.9

10.10

The Government announced this year that there would be a grant available for
authorities that do not increase Council Tax. The grant will be equivalent to a 1%
increase in Council Tax and will be paid over 2 years. This is the third Council Tax
freeze grant which has been made available to local authorities:-

Grant | Period paid / payable

£°000
Grants Received:-
« Council Tax Freeze in 2011/12 267 2011/12 to 2015/16 (recently
extended to cover 2015/16)
« Council Tax Freeze in 2012/13 269 2012/13 only

« Council Tax Freeze in 2013/14 109 * 2013/14 to 2015/16 (recently
extended to cover 2015/16)

Potential Grant available:-
o Council Tax Freeze in 2014/15 109 2014/15 and 2015/16

* Grant may be lower than last year depending on Government approach to dealing
with interpretation of LCTS changes within Council Tax base.

Council Tax referendum

In 2012/13 changes to Council Tax were set out in the Localism Act provisions for
Council Tax referendums. Schedule 5 of the Localism Act introduced a new Chapter
into the 1992 Local Government Finance Act making provision for council tax
referendums to be held if an authority increases its council tax by an amount
exceeding principles determined by the Secretary of State and agreed by the House of
Commons. The Localism Act also abolished the capping regime in England.

For 2013-14 the Government set the local authority tax referendum threshold at 2%.
For 2014/15 the Secretary of State for Communities and Local Government will
formally set out the detail on this in December.

Where an authority exceeds the relevant limit it will be required to seek the approval of
the local electorate in a referendum.

Currently, local precepting authorities (i.e. parish and town councils) are not included
in the proposed principles. However, the Government has stated that it will monitor
increases in this sector and has not ruled out setting principles that will apply to high
spending town and parish councils.

The final budget report will include the recommendation in respect of Council Tax and
will show the implications for the 2014/15 budget and also the Medium Term Financial
Forecast.

Currently no increase is assumed in the Council Tax base (the equivalent number of
Band D properties used for tax setting). The tax base will be calculated and agreed in
December and any changes to this forecast will be assessed within the final budget
report. The tax base calculation will also reflect the impact of the Localised Council
Tax Support Scheme, decisions in respect of Council Tax discounts and assessment
of collection rates.
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11.  Summary and Risk and variables

11.1. As is common at this stage in the budget setting process there remain a number of
key budget risks which include areas where information has not yet been released.
The following table sets out the key issues and the current assumption used.

Risk / Variable Current Budget Comment/ Timing

Assumption

Grant Settlement / NNDR
retention

Cash reduction of 14%

(£1,283K)

Announcement expected
middle / end of December

Other Government

e.g.:-
Benefit Admin grant

grants

Homelessness grant
New Homes Bonus

£90k reduction

Cash freeze
Grant of £2.6m

Some grants have been
confirmed. For other grants
estimates have been made
based on the methodology of
the scheme or provisional
announced figures.

Confirmation ~ of  budget

As set out in report

Ongoing risk assessment and

savings detailed consideration  of
proposed savings.
Consideration of any | Some issues reflected in | Work continuing as part of
potential recurring pressures | existing budget forecast. detailed budget setting and
and savings identified in the | Other areas subject to | critical analysis of budget
review of 2013/14 budget to | review. issues.
date. £150k included as risk factor
at this stage.
Completion of detailed | Assumed all delivered as per | Detailed budgets to be
budgets / Housing Revenue | budget allocation. finalised and recharges
Account (HRA) recharges No adverse impact on the | calculated in December.
charge to HRA.
Confirmation of potential one | Nil included in budget (sum | Assessment of costs
off costs arising from budget | separately held in balances) | following confirmation  of

proposals (incl. FSRs)

proposed budget savings.

Forecast balances position at
31 March 14

This report forecasts general
balances of circa £2m
depending on 13/14 outturn

Continue monitoring of
current year budget.
Review position in December.

Links to capital programme

Budget proposals based on
current programme.

Assess revenue impact of
any proposed changes to
capital programme.

Council Tax Rate

Planning
freeze

assumption  of

Consider implication of final
Council Tax proposal,
referendum and Council Tax
Freeze grant.

Taxbase calculated

Assumed no change.

Taxbase determined in
December. Will be impacted
by Local Council Tax Support
Scheme and changes to
discounts and exemptions
and collection assumptions.
Expected that taxbase will
increase.
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11.3.

12.

121

12.2

12.3

12.4.

12.5.

12.6.

. The above highlights the key risks and variables that may affect the budget forecast.

Senior Management Team (SMT) and Leadership Team will continue to review these
areas to minimise any potential impact and identify remedial action.

In summary, there is a now a reduced budget gap. SMT and Leadership Team are
continuing to work through the outstanding areas of work and consideration of options
to deliver a balanced budget will be detailed in the final budget report in January.
These proposals will include an update of the Medium Term Financial Forecast
(MTFF) which will reflect any impact in future years arising from proposals to balance
the 2014/15 budget.

Revenue Balances

Recommended Level of Balances

The Local Government Act 2003 places a specific duty on the Chief Financial Officer
(Section 151 Officer) to report on the adequacy of the proposed financial reserves
when the budget is being considered. This section on Revenue Balances and the
following section on Earmarked Reserves and Provisions, together with the attached
appendices, address this requirement.

The Council is required to maintain a prudent level of revenue balances in order to
ensure sufficient funding is available to meet cash flow requirements and urgent or
emergency issues that may arise during a financial year.

The minimum level of revenue balances is determined through a Risk Management
Analysis based on criteria recommended by the Chartered Institute of Public Finance
and Accountancy and endorsed by the Audit Commission. The approach taken last
year has been reviewed and updated.

Attached at Appendix F is a schedule detailing the risk analysis for the financial year
2014/15. The analysis concludes that the minimum revenue balances should remain
at £1.8m, however, a number of areas will be considered in more detail within the final
budget report.

In 2013/14 it was agreed to increase the recommended level from £1.5m to £1.8m.
The reason for the proposed change in the level of balances was the increased risks
associated with a number of Government reforms. The key financial risks are:-

Local Council Tax Support Scheme (LCTS)
The separate report on this agenda sets out the proposals relating to the second year
of the LCTS scheme. There remain a number of risks to the Council relating to:-

« Recovery of Council Tax. There is a risk of a lower level of collection of Council
Tax, given that more people will have to pay Council Tax and many for the first
time.

« Recovery costs and resources. The number of people paying Council Tax has
increased and we will need to consider the impact on resources.

. Demand. Under the previous benefit scheme there was no direct financial impact
on the Council of changes in the amount of benefit paid. Under the LCTS scheme
the Government grant is a fixed sum and therefore any increase will be borne by all
of the major preceptors including Colchester.

Local Retention of Business Rates
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12.7.

12.8.

12.9.

12.10.

12.11.

12.12.

13.

13.1.

13.2.

Prior to 2013/14 the level of business rates collected had no material financial impact
on the Council as all money collected was paid to Government. The arrangements
under the retention of business rates scheme means that risk associated with changes
in the level of business rates collected need to be considered and these include:-

. Changes in rateable value of properties following appeals, including outstanding
appeal issues not dealt with before the start of the new arrangements.

. Changes to operational businesses in the borough including the impact of the
general economic environment.

. Collection rates of business rates

The business rates scheme includes a ‘safety net’. The analysis of the business rates
retention scheme and specifically the operation of a safety net shows that there is a
risk to the Council’s 2013/14 budget of £283k. The level for 2014/15 has not yet been
confirmed, however, it is expected to be similar and therefore there will still be a level
of financial risk and volatility to the Council.

As this report shows there remain a number of potential risks and variables that need
to be considered as part of the final budget report. The proposal on the recommended
level of balances will be reviewed in the final budget report when the implications and
details of items have been more fully assessed such as:-

. the Finance Settlement,

« business rate retention scheme

« Council Tax base (including collection rate assumptions)

« budget savings and other variables

Forecast Balances Position

Appendix G details the forecast revenue balances position. This includes assumptions
regarding the use of balances and the current forecast outturn position against the
2013/14 budget as explained below.

The report to Scrutiny panel on 12 November 2013 set out a number of forecast
variances on the 2013/14 budget. In total, a forecast potential net budget shortfall of
£338k is currently identified. A number of variables remain that could affect this
position, both favourably and adversely. As part of the final budget report in January
the current year position will be reviewed. The potential impact on balances is shown
at Appendix G based on delivering this year’s outturn on budget and the position
reported to Scrutiny Panel.

The balances position reflects a number of allocations for specific projects or
contingency items. As part of the budget process these items are being reviewed to
confirm whether it is necessary to continue to hold them at current levels.

Earmarked Reserves and Provisions

The Council maintains a number of earmarked reserves and provisions, which allows
it to prudently plan for future expenditure requirements. As at 31 March 2014 we are
currently forecasting earmarked reserves to total £4.1m and provisions £0.3m.

As part of the budget process a review has been undertaken into the level and
appropriateness of earmarked reserves and provisions. The review concludes that the
reserves and provisions detailed in Appendix H remain appropriate and at a broadly
adequate level. However, further detailed work is on-going to confirm this assumption
and the position will be considered as part of the final budget report.
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13.3.

14.

14.1.

15.

15.1.

15.2.

15.3.

15.4.

It is currently assumed that we will use £230k from these reserves to specifically
support the budget as set out below:-

(a) Use of the S106 reserve to support costs (£30k)

We continue to use the S106 reserve to support costs of staff involved in
monitoring S106 agreements, however, it should be noted that the current balance
is reducing and may therefore not be sustainable over the short to medium term

(b) Use of the Capital Expenditure Reserve (CER) to meet the costs of the Minimum

Revenue Provision in respect of the Community Stadium. (£200k)
As part of the original financial implications of the Community Stadium it was
agreed that we would use the CER to minimise the revenue impact of needing to
set aside an annual amount to repay the debt associated with building the stadium.
This was done on the basis that capital receipts from associated development in
the area would be secured to repay the debt. To use the CER requires the Council
to identify capital resources each year in release funds from the CER. As part of
the final budget paper this arrangement will be reviewed given the current asset
strategy within North Colchester.

Fees and Charges

Proposals in respect of fees and charges are set out at Appendix | with relevant
supporting information.

Capital Programme

Cabinet has so far considered the 2013/14 Capital Programme on three occasions. At
the meeting of 28 November 2012 Cabinet agreed the release of £2.465m, with a
further £1.176m being agreed on 23 January 2013.

At the meeting of 10 July 2013, Cabinet agreed the release of £1m in respect of the
Local Authority Mortgage Scheme, which was to be funded from external borrowing.
This scheme was temporarily put on hold by the bank following the Government’s
decision to bring forward its Help to Buy scheme. LAMS has now been re-opened by
the bank for schemes with approval in place by 30 November 2013, with a limitation of
tranches of £1m unless a deed for £2m had already been agreed. However, following
discussions with the Portfolio Holder for Business & Resources it is proposed that the
Council no longer continues with LAMS having considered the scheme again in the
light of the national introduction of Help to Buy, and the limitations of the re-opened
scheme.

The quarter 2 capital monitoring report that was reported to Scrutiny Panel on 12
November showed a total ‘live’ Capital Programme of £29.1m, and a projected spend
for the year of £24.7m. The remainder of the funds being expected to be spent in
2014/15 and beyond.

The monitoring report highlighted that there is a forecast net underspend on the ‘live’
Capital Programme of £55k in respect of the following schemes:

Over/ (Under)

Scheme £°000
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15.5.

15.6.

Town Hall DDA Sensory Project (forecast) 3.5

Carbon Management Programme (forecast) (5.9)

Site Disposal Costs 23.2

North Colchester BIC (71.2)

King Edward Quay (4.9)

Total Net Underspend (55.3)

Whilst it is hoped that the small projected overspend against the Town Hall DDA
Sensory Project can be mitigated, it is proposed that resources are released to meet
the additional site disposal costs that were incurred to secure a capital receipt in
respect of land at North Colchester. It is also proposed that underspends shown
against the North Colchester BIC and King Edward Quay schemes are reallocated to
the North Colchester Development Land scheme and the Transcoast scheme
respectively.

A review of resources available to support the Capital Programme in the medium term
has been carried out, and the following table provides a summary of the projected
position for 2013/14. This shows a surplus that is available to support potential
schemes in subsequent years.

Detail £°000 Note

Balance of funds brought forward from (987.2) | Surplus

2012/13

Cabinet 28 November 2012 2,464.5 | UCC FSR; Castle Park Olympic

Legacy

Cabinet 23 January 2013 1,176.0 | Town & castle walls, temp

accommodation review, closed
churchyards, DFGs, site
disposal, MRP, Lion Walk lift

Capital receipts to date 2013/14 (2,570.0) | Angel Court (balance), Axial

Way, Northern Gateway

Projected receipts for 2013/14 (1,314.0) | Receipts which are confirmed

but not yet received

Balance available (1,230.7)

Forecast overspend on programme 32.0 | See para 15.7

New releases proposed now 903.2 | See para 15.7

Total forecast balance carried forward (295.5) | Surplus

15.7.

15.8.

It is recommended that part of the balance available for release is is used for the

following priorities, which require resources during the 2013/14 financial year.

e £32k to cover the costs associated with the generation of a capital receipt from land
in North Colchester as detailed in paragraph 3.3.

e £856k for a new baler and baling shed at Shrub End Depot, to replace equipment
that is at the end of its useful life.

o £47.2k to enable the Visitor Information Centre to be relocated from its current
location to Hollytrees, thus enabling a capital receipt to be generated.

It is also proposed that the following three ongoing capital projects are amalgamated
into one scheme to be managed by the Facilities Manager. This will enable funds to be
directed to where there is the greatest priority, and reduce the need for emergency
repairs:

e Castle Walls. Balance of £412k as at 30 September 2013.

e Town Walls. Balance of £220k as at 30 September 2013.

¢ Walls to Closed Churchyards. Balance of £102k as at 30 September 2013.
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16. Council Tax Discounts

16.1

16.2.

The Local Government Act 2003 gave local billing authorities the ability to vary the
discounts on second and empty homes. Last year local authorities were also given
the opportunity to use new powers within the Finance Bill to reduce the level of
discounts currently granted in respect of second homes and some classes for empty
properties.

No changes are proposed to the existing arrangements which are set out in Appendix
J

17. Strategic Plan References

17.1.

17.2.

18.

18.1.

18.2.

18.3

18.4.

18.

18.1

19.

19.1

20.

20.1

The Council has agreed an over arching vision for the Borough: Colchester, the place
to live, learn, work and visit. Alongside this are number of broad aims.

The 2014/15 budget and the Medium Term Financial Forecast will be underpinned by
the Strategic Plan priorities and will seek to preserve and shift resources where
needed to these priorities.

Consultation

The Council is required to consult on its budget proposals. A consultation exercise
took place as part of the production of the Strategic Plan agreed by Council in
February 2012.

The budget strategy and timetable aims to ensure that information is available for
scrutiny and input from all Members on proposals in the process. The aim is that
detailed information will be available prior to the final budget report being submitted to
Cabinet and approval by Council in February.

As has been the case in previous years the opportunity remains open for the leader of
the opposition to meet with officers to assist with consideration of any alternative
budget proposals.

Furthermore, we will continue with the statutory consultation with business ratepayers.
Financial implications

As set out in the report.

Risk Management Implications

The strategic risks of the authority are being considered in developing the 2014/15
budget and all forecast savings/new income options are being risk assessed as part of
the budget process.

Other Standard References

Having considered publicity, equality, diversity and human rights, community safety

and health and safety implications, there are none that are significant to the general
matters in this report. Where issues have been considered as part of fees and
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charges proposals or other budget changes these are detailed in the relevant
appendix.

Background Papers
Report to Cabinet 4 September 2013 — 2014/15 Revenue Budget Update
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