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Information for Members of the Public 
 
Access to information and meetings 
 
You have the right to attend all meetings of the Council, its Committees and Cabinet. 
You also have the right to see the agenda, which is usually published 5 working days 
before the meeting, and minutes once they are published.  Dates of the meetings are 
available at www.colchester.gov.uk or from Democratic Services. 
 
Have Your Say! 
 
The Council values contributions from members of the public.  Under the Council's Have 
Your Say! policy you can ask questions or express a view to meetings, with the 
exception of Standards Committee meetings.  If you wish to speak at a meeting or wish 
to find out more, please pick up the leaflet called “Have Your Say” at Council offices and 
at www.colchester.gov.uk 
 
Private Sessions 
 
Occasionally meetings will need to discuss issues in private.  This can only happen on a 
limited range of issues, which are set by law.  When a committee does so, you will be 
asked to leave the meeting. 
 
Mobile phones, pagers, cameras, audio recorders 
 
Please ensure that all mobile phones and pagers are turned off before the meeting 
begins and note that photography or audio recording is not permitted. 
 
Access 
 
There is wheelchair access to the Town Hall from St Runwald Street.  There is an 
induction loop in all the meeting rooms.  If you need help with reading or understanding 
this document please take it to Angel Court Council offices, High Street, Colchester or 
telephone (01206) 282222 or textphone 18001 followed by the full number that you wish 
to call and we will try to provide a reading service, translation or other formats you may 
need. 
 
Facilities 
 
Toilets with lift access, if required, are located on each floor of the Town Hall.  A vending 
machine selling hot and cold drinks is located on the first floor and ground floor. 
 
Evacuation Procedures 
 
Evacuate the building using the nearest available exit.  Make your way to the assembly 
area in the car park in St Runwald Street behind the Town Hall.  Do not re-enter the 
building until the Town Hall staff advise you that it is safe to do so. 
 

Colchester Borough Council, Angel Court, High Street, Colchester 
telephone (01206) 282222 or textphone 18001 followed by the full number you wish 

to call 
e-mail:  democratic.services@colchester.gov.uk 

www.colchester.gov.uk 
 



COLCHESTER BOROUGH COUNCIL  

LICENSING COMMITTEE 
6 October 2010 at 7:00pm 

Agenda  Part A  
(open to the public including the media)  

  

Members of the public may wish to note that Agenda items 1 to 5 are normally brief.

Members    
Chairman :  Councillor Barrie Cook. 
Deputy Chairman :  Councillor Nick Cope. 
    Councillors Mary Blandon, John Bouckley, Mark Cory, 

Wyn Foster, Christopher Garnett, Dave Harris, Mike Hogg, 
Margaret Kimberley, Michael Lilley and Ann Quarrie. 

Substitute Members : 

Pages 
 
1. Welcome and Announcements   

(a)     The Chairman to welcome members of the public and Councillors 
and to remind all speakers of the requirement for microphones to be 
used at all times.

(b)     At the Chairman's discretion, to announce information on:

l action in the event of an emergency; 
l mobile phones switched off or to silent; 
l location of toilets; 
l introduction of members of the meeting. 

 
2. Substitutions   

Members may arrange for a substitute councillor to attend a meeting on 
their behalf, subject to prior notice being given. The attendance of 
substitute councillors must be recorded.

 
3. Urgent Items   

To announce any items not on the agenda which the Chairman has 
agreed to consider because they are urgent and to give reasons for the 
urgency.

 
4. Have Your Say!   

(a)  The Chairman to invite members of the public to indicate if they 
wish to speak or present a petition at this meeting – either on an item 



on the agenda or on a general matter not on this agenda. You should 
indicate your wish to speak at this point if your name has not been 
noted by Council staff. 

(b)  The Chairman to invite contributions from members of the public 
who wish to Have Your Say! on a general matter not on this agenda.

 
5. Declarations of Interest   

The Chairman to invite Councillors to declare individually any personal 
interests they may have in the items on the agenda.

If the personal interest arises because of a Councillor's membership of 
or position of control or management on:

l any body to which the Councillor has been appointed or nominated 
by the Council; or 

l another public body 

then the interest need only be declared if the Councillor intends to 
speak on that item.

If a Councillor declares a personal interest they must also consider 
whether they have a prejudicial interest. If they have a prejudicial 
interest they must leave the room for that item.

If a Councillor wishes to make representations on an item on which they 
have a prejudicial interest they may do so if members of the public are 
allowed to make representations. In such circumstances a Councillor 
must leave the room immediately once they have finished speaking.

An interest is considered to be prejudicial if a member of the public with 
knowledge of the relevant facts would reasonably regard it as so 
significant that it is likely to prejudice the Councillor’s judgement of the 
public interest.

Councillors should consult paragraph 7 of the Meetings General 
Procedure Rules for further guidance.

 
6. Licensing of Sexual Entertainment Venues (Sex Establishment 

Licence).   

See report by the Head of Environmental and Protective Services.

1  47

   
 
7. Council’s Response to Home Office consultation document – 

“Rebalancing the Licensing Act”.     

See report by the Head of Environmental and Protective Services.
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8. Exclusion of the public   

In accordance with Section 100A(4) of the Local Government Act 1972 
and in accordance with The Local Authorities (Executive Arrangements) 
(Access to Information) (England) Regulations 2000 (as amended) to 
exclude the public, including the press, from the meeting so that any 
items containing exempt information (for example confidential personal, 
financial or legal advice), in Part B of this agenda (printed on yellow 
paper) can be decided. (Exempt information is defined in Section 100I 
and Schedule 12A of the Local Government Act 1972).
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Title Licensing of Sexual Entertainment Venues (Sex Establishment Licence). 

Wards 
affected 

All  

 

This report concerns the adoption of Section 27 of the Policing & Crime Act 
2009 by Colchester Borough Council to allow sexual entertainment venues 
to be licensed and regulated under amendments made to Schedule 3 of the 

Local Government (Miscellaneous Provisions) Act 1982. 

 
1. Decision Required 
 
1.1 To recommend to full Council that it resolves to adopt the amendments made to 

Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 as introduced 
by Section 27 of the Policing & Crime Act 2009 and that the amendments shall apply 
within the Borough of Colchester and come into force not more than one month after the 
day on which the resolution was passed.  

 
1.2 Determine whether or not it wishes its officers to formulate a licensing policy in respect of 

how applications for sex establishment licences (sexual entertainment venues, sex 
shops and sex cinemas) will be considered by the Council in accordance with Schedule 
3 of the Local Government (Miscellaneous Provisions) Act 1982 and give guidance to 
officers as to what matters it would like to be included and considered in such a policy. 

 
1.3 Instruct officers to prepare a report and draft policy back to the Licensing Committee in 

order that the draft policy can be discussed and amended as appropriate by the 
Committee, prior to it being subject to public consultation and scrutiny.  

 
2. Reasons for Decision 
 
2.1 Section 27 of the Policing & Crime Act 2009 amends Schedule 3 of the Local 

Government (Miscellaneous Provisions) Act 1982 to allow a Local Authority to grant a 
Sex Establishment Licence to a ‘Sexual Entertainment Venue’ where ‘relevant 
entertainment’ is being provided before a live audience for the financial gain of the 
organiser or the entertainer.  

 
2.2 If Colchester Borough Council wishes to adopt the new amendments introduced by 

Section 27 of the Policing & Crime Act 2009 the Licensing Committee will need to 
formally recommend to the full Council that it passes a resolution confirming that the 
amendments made to Schedule 3 of the Local Government (Miscellaneous Provisions) 
Act 1982 by Section 27 shall be applied in the Borough and will come into force on a 
specified day not earlier than one month before the day on which the resolution was 
passed. 

 
3. Alternative Options 
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3.1 Colchester Borough Council does not have to adopt the amendments to Schedule 3 of 

the Local Government (Miscellaneous Provisions) Act 1982 as introduced by the 
provisions of Section 27 of the Policing & Crime Act 2009. The new provisions are 
discretionary not mandatory in that regard.  

 
3.2 However if the Council were to decide not to adopt the amendments within one year of 

Section 27 coming into force, they must consult local people about whether or not it 
should make such a resolution. 

 
3.3 For the purposes of this duty, ‘local people’ is defined as anyone who lives or works in 

the local authority area.  
 
4. Supporting Information 
 
4.1 The Committee may recall being asked to give their response to a Home Office 

consultation document at their meeting of the 25 November 2009 regarding the 
additional regulation of venues providing ‘adult entertainment’ such as lap dancing, pole 
dancing and striptease.  

 
4.2 At the time of the Home Office consultation document such ‘adult’ entertainment could 

only be encompassed under the provisions of the Licensing Act 2003 which regulates the 
sale of alcohol and entertainment such as music and dancing or performance of dance 
for example. This would remain the case if the Council decided not to adopt the new 
provisions of Section 27 of the Policing & Crime Act 2009.  

 
4.3 Under the Licensing Act 2003,the Licensing Authority can only consider representations 

to a premises licence application which directly relate to how the proposed activities will 
either undermine or promote the four licensing objectives in the vicinity of the premises, 
regardless of whether the entertainment sought by the application is for what might be 
considered as ‘adult’ entertainment’. These objectives are:  

 
• The Prevention of Crime and Disorder,  
• Public Safety,  
• The Prevention of Public Nuisance, and  
• The Protection of Children from Harm. 

 
4.4 Refusal of an application is also restricted to much narrower criteria under the Licensing 

Act 2003 and once again must relate to the negative impact that an application might 
make on one or more of the four licensing objectives if it is granted 

 
4.5 Section 27 of the Policing & Crime Act 2009 which came into force on the 6 April 2010 

allows for representations to be made on a much wider basis by local people for example 
and gives Local Authorities under paragraph 12(3) of the Local Government 
(Miscellaneous Provisions) Act 1982 the flexibility of additional powers or measures to 
refuse to grant or renew an application for a sexual entertainment venue if it wished to do 
so. These are:  

 
(a) That the applicant is unsuitable to hold the licence, by reason of having been  
convicted of an offence or for any other reason;  

 
(b) That if the licence were to be granted, renewed or transferred, the business to  
which it refers would be managed by or carried on for the benefit of a person,  
other than the applicant, who would be refused the grant, renewal or transfer  
of such a licence if he had made the application himself;  
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  (c) That the number of Sex Establishments in the relevant locality at the time the  

application is made is equal to or exceeds the number, which the authority  
considers appropriate for that locality;  

 
(d) That the grant or renewal of the licence would be inappropriate having regard;  

 
 i) to the character of the relevant locality  

 
  ii) to the use to which any premises in the locality are put or  
 
  iii) to the layout, character or condition of the premises, vehicle, vessel  

or stall in respect of which the application is made. 
 
4.6 Paragraph 12 (4) of the Local Government (Miscellaneous Provisions) Act 1982 also 

allows a Local Authority to determine that it might be inappropriate to have any Sex 
Establishments at all in a given relevant locality, or to determine a set number of licences 
that it will grant in a particular locality for example. 

 
4.7 Relevant terms, restrictions or conditions can also be added to any grant of a Sex 

Establishment Licence for a specific sexual entertainment venue. 
 
4.8 The meaning of a sexual entertainment venue is set out under Paragraph 2A of the Local 

Government (Miscellaneous Provisions) Act 1982 as inserted by Section 27 of the 
Policing & Crime Act 2009 as any premises at which ‘relevant entertainment’ is provided 
before a live audience for the financial gain of the organiser or the entertainer. The 
organiser means any person who is responsible for the organisation or management of 
the relevant entertainment or the premises at which the relevant entertainment is 
provided. In most circumstances this is likely to be the manager of the premises. 

 
4.9 Relevant entertainment is defined as any live performance or live display of nudity which 

is of such a nature that, ignoring financial gain, it must reasonably be assumed to be 
provided solely or principally for the purpose of sexually stimulating any member of an 
audience (whether by verbal or other means). An audience can consist of just one 
person, for example where the entertainment might take place in a private booth. The 
guidance also defines what constitutes male and female nudity. 

 
4.10 Each application must be judged in its own right and on its own merits but the Home 

Office Guidance expects that the definition of relevant entertainment would apply to the 
following forms of adult entertainment. These are: 

 

 lap dancing 

 pole dancing 

 table dancing 

 strip shows 

 peep shows 

 live sex shows 
 
4.11 The new legislation does not encompass a display of nudity which may form part of a 

legitimate drama or performance of dance that may take place as part of a theatre 
production for example. 

 
4.12 It is therefore clear that the aim of the new legislation is to bring the licensing of sex 

entertainment venues in line with other ‘sex establishments’ such as ‘sex shops’ and ‘sex 
cinemas’ and to recognise that local people may have concerns about where such 
premises are located and will want to play an active part in any debate and decision 
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made over the grant of a licence for such a venue. Sex shops and sex cinemas will still 
continue to be separately licensed in their own right under Schedule 3 of the Local 
Government (Miscellaneous Provisions) Act 1982.  

 
4.13 However the amendments introduced in the Policing and Crime Act 2009 will not require 

premises to hold a sex establishment licence where the premises has held events 
involving relevant entertainment on 11 occasions only within the last 12 months with at 
least one month between each event and where no such event has lasted more that 24 
hours. Neither will a spontaneous display of nudity be regarded as relevant 
entertainment if there is no financial gain to the organiser or entertainer. 

 
4.14 Premises that will be required to apply for and hold a sex establishment licence in order 

to operate as a sexual entertainment venue to provide ‘relevant entertainment’ such as 
lap dancing or pole dancing at their venue, will also still need to hold a premises licence 
or a Temporary Event Notice granted under the Licensing Act 2003 to be able to sell 
alcohol or provide any other licensable activities which are not covered under the 
definition of ‘relevant entertainment’. Live music or recorded music which is integral to 
the provision of relevant entertainment such as lap or pole dancing is excluded from the 
definition of regulated entertainment under the Licensing Act 2003 however. 

 
4.15 There is no prescribed application form for a sex establishment licence under the 

amendments to Schedule 3 of the Local Government (Miscellaneous Provisions) Act 
1982 and if the Council resolves to adopt the amended provisions of this Act as 
introduced by Section 27 of the Policing & Crime Act 2009 it will need to create an 
appropriate application form to include such details and information as the authority may 
reasonably require in addition to the applicants name an address for example. 

 
4.16 There is no prescribed fee for a sex establishment licence (sexual entertainment venue) 

set out in Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 and 
the Council will therefore need to set its own reasonable level of fee for the grant, 
renewal, variation or transfer of a sex establishment licence in accordance with the 
European Services Directive: Guidance for Local Authorities and LACORS Guidance on 
the impact of the Services Directive on Councils setting and administering local licence 
fees within the service sector. Fees should be cost neutral however and set to cover the 
reasonable cost of administration and enforcement.  

 
4.17 Sex establishment licences (sexual entertainment venue licences) can be granted for up 

to one year. 
 
4.18 At this present moment in time, there is only one venue in the Borough that is licensed 

under the Licensing Act 2003 which is regularly providing lap dancing or entertainment 
that will be regarded as relevant entertainment on more than 11 occasions in a 12 month 
period under the new provisions as introduced by the Policing & Crime Act 2009.  

 
4.19 It is believed however that at the time that their original applications were submitted 

under the Licensing Act 2003, there were other premises that indicated that they would 
or could be providing ‘adult entertainment’ and that there have been premises in 
Colchester that have provided such entertainment, but it is not known whether they have 
done so with the frequency that would require them to hold a sex establishment licence, 
i.e. on more than 11 occasions in a 12 month period.   

 
4.20 Colchester Borough Council adopted Schedule 3 of the Local Government 

(Miscellaneous Provisions) Act 1982 in the nineteen eighties in order to be able to 
licence sex shops and sex cinemas in its area and so will need only to resolve to adopt 
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the provisions made by Section 27 of the Policing & Crime Act to amend Schedule 3. 
Such a resolution must be made by the full Council.  

 
5. Transitional Arrangements - General  
 
5.1 The provisions of Section 27 of the Policing & Crime Act 2009 came into force on the 6 

April 2010. Councils have 12 months from that date in order to decide whether or not 
they wish to adopt those requirements to licence lap dancing and other similar relevant 
entertainment under Schedule 3 of the Local Government (Miscellaneous Provisions) Act 
1982. If Colchester Borough Council decides not to adopt the new provisions it has to 
carry out a public consultation with ‘local people’ as to whether or not it should adopt 
them. 

 
5.2 Therefore the  transitional period will last for 12-months beginning with the date that 

Colchester Borough Council  passes a resolution that Schedule 3 of the Local 
Government (Miscellaneous Provisions) Act 1982 (as amended by the Policing & Crime 
Act 2009) will come into force in their area and which will be known as ‘the 1st  appointed 
day’. Six months following the 1st  appointed day will be known as the ‘2nd  appointed 
day’ and the day on which the transitional period ends will be known as the ‘3rd appointed 
day’.  

 
6. Transitional Arrangements – Existing Operators 
 
6.1 To give them time to comply with the new legislation and new licensing requirements, 

existing operators, who hold a premises licence under the Licensing Act 2003 
immediately before the ‘1st  appointed day’ and use the premises as a sexual 
entertainment venue under that licence, (or are currently undertaking ‘preparatory work’ 
to use the venue for that purpose) will be allowed to continue to provide relevant 
entertainment (i.e. lap dancing and other similar entertainment) up until the 3rd  appointed 
day, or the determination of any application they have submitted before that time, 
including any appeal against the refusal to grant a licence for example, or whichever is 
later. 

 
6.2 ‘Preparatory work’ in the context of the new licensing requirements under the Policing & 

Crime Act 2009 refers to tangible work carried out by an operator, such as a 
refurbishment or refit, in order that they can use the premises as a lap dancing club or 
similar venue in the future. The operator in question will have already been granted a 
premises licence under the Licensing Act 2003 before the 1st appointed day, but will not 
have used the premises as a sexual entertainment venue by that date. It would be 
beneficial and encouraged for any such prospective operator to make themselves known 
to the Council before the 1st appointed day or as soon after as it is practically possible for 
them to do so.  

 
7. Transitional Arrangements – New Operators 
 
7.1 New applicants are those who wish to operate a premises as a sexual entertainment 

venue after the 1st appointed day, but do not already have a Premises Licence or Club 
Premises Certificate to use it as such under the Licensing Act 2003, or do have such a 
licence but have not taken any steps towards operating the premises as a sexual 
entertainment venue. It is important for any such applicant to note that after the 1st 
appointed day, new applicants will not be able to operate as a sexual entertainment 
venue until they have been granted a sex establishment licence to operate as a sexual 
entertainment venue.   

 
8. Application Procedure 
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8.1 Applicants will be able to submit their application from the 1st appointed day onwards 

(i.e. the day that the Council resolves that the new licensing requirements for lap dancing 
clubs and those providing similar relevant entertainment will come into force). 

 
8.2 If the Council decides to adopt a policy in relation to the grant of sex establishments and 

sexual entertainment venues in particular, it may decide in that policy for example to 
refuse applications having regard to the number of sex establishment they consider 
appropriate for a particular locality. Therefore all applications made on or after the 1st 
appointed day, but on or before the 2nd appointed day, must be considered together. The 
Home Office have stipulated this to ensure that applicants are given sufficient time to 
submit their application and all applications received on or before the 2nd appointed day 
are considered on their individual merit and not on any first come first serve basis.   

 
8.3 However no applications for sexual entertainment venues can be determined before the 

2nd appointed day.  After the 2nd appointed day, the Council must decide what if any 
applications for licences should be granted.  

 
8.4 If a new applicant is granted a sex establishment licence (sexual entertainment venue) it 

will take effect immediately. If an existing operator is granted a licence, it will not take 
effect until the 3rd appointed day, but up to the point of the 3rd appointed day, they will still 
be allowed to operate under their existing Premises Licence or Club Premises Certificate 
granted to them under the Licensing Act 2003. 

 
8.5 Applications made after the 2nd appointed day must be considered when they are made, 

but only once all applications made on or before the 2nd appointed day have been 
determined. This determination does not include references to the time taken in the 
resolution of any appeal lodged by an applicant against the refusal of a licence.     

 
8.6 As with applications received on or before the 2nd appointed day, sexual entertainment 

venue licences granted to new applicants will take effect immediately and licences 
granted to existing operators will take effect from the 3rd appointed day or later if the 
application is determined after this date. 

 
8.7 The Council would be required to determine any outstanding application made for a 

Premises Licence under the Licensing Act 2003 where it is possible to do so which 
includes the provision of activities regarded as relevant entertainment under the new 
licensing requirements, before the date that Schedule 3 of the Local Government 
(Miscellaneous Provisions) Act 1982 as amended by Section 27 of the Policing & Crime 
Act 2009 came into force in our area.  

 
8.8 If it has not been possible to determine an application before the 1st appointed day 

however, the Council must advise applicants that they will need to submit an application 
for a sex establishment licence as set out in Schedule 3 of the Local Government 
(Miscellaneous Provisions) Act 1982, if they wish to provide relevant entertainment.  

 
8.9 In effect this means that from the 1st appointed day onwards, any applications 

outstanding under the Licensing Act 2003 which includes the provision of relevant 
entertainment, must be considered as though they are new applicants under Schedule 3 
of the Local Government (Miscellaneous Provisions) Act 1982.  

 
8.10 Applicants for a sex establishment licence (sexual entertainment venue), must give 

public notice of the application no later than 7 days after the date the application has 
been submitted to the Council by publishing an advertisement in a local newspaper that 
is circulated in the local authority area. Where the application relates to a premises, a 
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notice must also be displayed on or near the premises, but always in a place where it 
can be conveniently read by members of the public. The notice must be displayed for a 
period of 21 days beginning from the date the applications was submitted.   

 
8.11 The Council can prescribe the form of notice that it requires an applicant for a sexual 

entertainment venue licence in our area to use which must also identify the premises in 
question or if the application relates to a vehicle, vessel or stall, specify where it will be 
used as a sex establishment.      

 
8.12 The Council will be able to impose terms, conditions or restrictions on any sex 

establishment (sexual entertainment venue) that it grants a licence to in the form of 
conditions specific to the individual premises under paragraph 8 of Schedule 3 of the 
Local Government (Miscellaneous Provisions) Act 1982.  

 
8.13 Alternatively, under regulations made by the Council in accordance with paragraph 13 of 

Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982, it can attach 
standard conditions which would then be applied to all sex establishments, or to 
particular types of sex establishments.  

 
8.14 It should be noted however that any conditions attached to the licence of an existing lap 

dancing club (or similar venue) which relate to what will be known as ‘relevant 
entertainment’ under the new provisions and which was granted under the Licensing Act 
2003, will be deleted by those new provisions as from the 3rd appointed day onwards. 

 
8.15 Therefore the Council may wish to replicate those conditions or replace them with new 

conditions on a sex establishment licence (sexual entertainment venue) which are 
consistent with Schedule 3 of the Local Government (Miscellaneous Provisions) Act 
1982.    

 
8.16 Any conditions that remain on the operators Premises Licence that they and the 

Licensing Authority may consider superfluous to retain on the Premises Licence or Club 
Premises Certificate can be removed by way of the operator submitting an application 
under the minor variations procedure (Section 41A of the Licensing Act 2003). 

 
9. Objections to an Application 
 
9.1 Where it considers an application for the grant, renewal or transfer of a sex 

establishment licence the Council should have regard to any observations submitted to it 
by the Chief Officer of Police and any other objections that they have received from 
anyone else within 28 days of the application having been submitted. Any person can 
object to an application, but their objection must be relevant to the reasons that the 
Council can refuse a licence application and which have been detailed in paragraph 4.5 
of this report. Objectors must give notice of their objection in writing, stating the grounds 
on which they are objecting.   

 
9.2 If the Council receives a written notice of any objection it will give notice in writing to the 

applicant detailing the reasons for the objection before it considers their application. The 
Council will not reveal their name or address of the objector to the applicant without the 
consent of the objector. 

 
10. Hearings 
 
10.1 The Council will give all applicants the opportunity to appear before and be heard by the 

Licensing Committee or Licensing Sub-Committee that will be responsible for 
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determining the application in accordance with paragraph 10(19) of Schedule 3 of the 
Local Government (Miscellaneous Provisions) Act  1982, before refusing an application.   

 
10.2 Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 does not 

make explicit provision for any objectors to be heard at a hearing, but this does not mean 
that the Licensing Committee will not hear those objections. Case law on this question 
states that while Local Authorities are under no obligation to offer an oral hearing to 
objectors, they may do so at their discretion. It should be noted however that the Council 
is under a duty to consider any objections made within 28 days of the application being 
submitted to it, but has discretion to hear any late objections provided the applicant is 
given the opportunity to respond to those objections 

 
11. Appeals 
 
11.1 An applicant may appeal any decision that the Council has made to refuse an application 

for the grant, renewal or transfer of a sex establishment licence to a Magistrates Court 
unless the application was refused under paragraph 12(3) (c) or (d) of the Local 
Government (Miscellaneous Provisions) Act 1982 in which case the applicant can 
challenge the decision to refuse by way of a judicial review. The detail of paragraph 12(3) 
(c) or (d) is as follows: 

 
(c) That the number of Sex Establishments in the relevant locality at the time the  
application is made is equal to or exceeds the number, which the authority  
considers appropriate for that locality;  

 
(d) That the grant or renewal of the licence would be inappropriate having regard;  

 
 i) to the character of the relevant locality  

 
  ii) to the use to which any premises in the locality are put or  
 
  iii) to the layout, character or condition of the premises, vehicle, vessel  

or stall in respect of which the application is made. 
 
12. Policy 
 
12.1 Although Colchester Borough Council adopted Schedule 3 of the Local Government 

(Miscellaneous Provisions) Act 1982 many years ago, it has never adopted a licensing 
policy in respect of the grant of applications for sex establishments, i.e. sex shops and 
sex cinemas.  

 
12.2 The Councils Licensing Policy made under the Licensing Act 2003 gives advice to 

potential applicants the Council’s approach to applications that intend to provide ‘adult’ 
entertainment involving nudity or striptease. The content of this advice is as follows: 

 
Nudity, Striptease and Sex Related Entertainment 

 
3.35 Applicants should clearly specify in their operating schedule whether they propose to 

have adult entertainment involving nudity or striptease or any other activity involving full 
or partial nudity, e.g. topless waitresses etc, or sex related entertainment such as the 
showing of films or other recordings with an 18 restricted category. 
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3.36 
 
 
 
 
 
 
 
 
 
12.3 This advice and guidance will be for the most part superseded if the Council resolve to 

adopt the provisions of Section 27 of the Police & Crime Act 2009 and licence sexual 
entertainment venues in accordance with the amendments made to Schedule 3 of the 
Local Government (Miscellaneous Provisions) Act 1982.  

 
12.4 The Licensing Committee may therefore wish to give its officers a steer towards whether 

they want to now have a policy formulated in respect of applications for sex 
establishments to include sexual entertainment venues (lap dancing and other relevant 
entertainment etc), sex shops and sex cinemas which are all now covered by the 
provisions of Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 
and also want the content of that policy might be. Particularly in relation to the question 
of the following matters that are reasons to refuse an application for a sex establishment 
licence under the Local Government (Miscellaneous Provisions) Act 1982: 
 
(c) That the number of Sex Establishments in the relevant locality at the time the  
application is made is equal to or exceeds the number, which the authority  
considers appropriate for that locality;  

 
(d) That the grant or renewal of the licence would be inappropriate having regard;  

 
 i) to the character of the relevant locality  

 
  ii) to the use to which any premises in the locality are put or  
 
  iii) to the layout, character or condition of the premises, vehicle, vessel  

or stall in respect of which the application is made. 
 
12.5  The Home Office Guidance advises that what constitutes ‘relevant locality’ is a matter 

for the Council to decide, although the question must be decided on the facts of the 
individual location and all applications must still be considered on their individual merits. 
Case law has indicated however that the relevant locality does not have to be a clearly 
pre-defined area, nor is the Council required to be able to define its precise boundaries.  

 
12.6 Therefore the Council would not be prevented from defining the exact area of the 

relevant locality, or equally if it so wished, the Council could conclude that it simply refers 
to the area which surrounds the premises specified in the application and does not 
require further definition. 

 
12.7 In any event, such a policy may provide a useful guide to potential applicants about 

whether a particular application is likely to be successful or not.  
 
13. Strategic Plan References 
 

Nudity, Striptease and Sex Related Entertainment Policy 
 
(i) Where relevant representations are made, applications involving 
nudity or striptease or sex related entertainment, may be granted 
subject to reasonable and proportionate conditions being attached to 
the grant of a licence that are commensurate to the adult entertainment 
offered and which are also considered necessary for the promotion of 
the licensing objectives. 
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13.1 The new provisions introduced by Section 27 of the Policing & Crime Act 2009 which 

amends Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 links 
into the Council’s strategic plan for the following criteria: 

 
 Community Safety 

 
 Community Development 

 
14. Consultation 
 
14.1 There is no public consultation required for the Council to resolve to adopt Schedule 3 of 

the Local Government (Miscellaneous Provisions) Act 1982 as amended by the 
provisions of Section 27 of the Policing & Crime Act 2009, but it would be required to 
undertake a consultation with ‘local people’ if it decides not to adopt the amendments to 
Schedule 3 within one year of the provisions coming into force as from the 6 April 2010 
so as to determine whether or not the Council should adopt those provisions. In this 
context, ‘local people’ is defined as anyone who lives or works in the Borough of 
Colchester.  

 
15. Publicity Considerations 
 
15.1 If the Council resolves to adopt the amendments to Schedule 3 of the Local Government 

(Miscellaneous Provisions) Act 1982 it must publish a notice that it has passed a 
resolution that it is adopting the amendments made by paragraph 2(2) of Schedule 3 to 
the Policing & Crime Act 2009 Act for two consecutive weeks in a local newspaper that is 
circulated in their area. The first publication shall not be later than 28 days before the day 
specified in the resolution for the provisions to come into force in the local authority’s 
area. The notice should state the general effect of Schedule 3. 

 
15.2 The existing lap dancing club in Colchester which provides regular relevant 

entertainment as defined by the new provisions and which will need to apply for a sex 
establishment licence if those provisions are adopted by the Council, is aware that the 
provisions have come into force and has made regular enquiries with licensing officers 
as to whether or not the Council will be adopting these provisions. The licence holders 
for the club have therefore been sent a copy of this report for their information and 
guidance and have also been advised that the Licensing Committee will be considering 
this question and may be making a recommendation to full Council that it resolves to 
adopt the new provisions.  

 
16. Financial Implications 
 
16.1 There will be costs to the Council in resolving to adopt the amended provisions to 

Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982. These costs 
will include considerable officer time in preparation of reports, forms and notices, dealing 
with enquiries and applications in relation to this adoption and a substantial amount of 
additional officer time if the Licensing Committee determine that it requires the 
formulation of a written policy in regards to how the Council will consider applications for 
the grant of a sex establishment licence for sexual entertainment venues, sex shops and 
sex cinemas. Such a policy would also be subject to public consultation.   

 
16.2 A significant additional expenditure will be required to advertise in a local newspaper any 

resolution that the Council may make in regards to the adoption of the amendments to 
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982 as introduced 
by Section 27 of the Policing & Crime Act 2009.  
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16.3 There is also a potential cost to the Council in an applicant appealing a refusal of an 

application for the grant of a sex establishment licence to the Magistrates Court, or in 
their seeking to judicially review the Licensing Authority’s decision in respect of any 
refusal made under paragraph 12(3) (c) or (d) of Schedule 3 of the Local Government 
(Miscellaneous Provisions) Act 1982. The cost of any such successful appeal or judicial 
review could be awarded against the Council. 

 
17. Equality, Diversity and Human Rights Implications 
 
17.1 If adopted, the Transitional Order will allow the Council to refuse an application for a sex 

establishment licence (sexual entertainment venue) whether it is from an existing 
operator or a new applicant, on one or more grounds which are set out in paragraph 12 
of Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982.  When 
making such a decision, the Council must take into account any rights the existing 
operators may have under Article 1, Protocol 1 of the European Convention on Human 
Rights,(which entitles every person to the peaceful enjoyment of their possessions) and 
Article 10 (freedom of expression).   

 
17.2 All other equality and diversity matters will have been considered when the Policing and 

Crime Act 2009 was passed by Parliament and by the Home Office when issuing its 
guidance to Local Authorities, existing operators and new applicants entitled ‘Sexual 
Entertainment Venues’, guidance for England and Wales.  

 
18. Community Safety Implications 
 
18.1 The adoption by the Council of the amendments made to Schedule 3 of the Local 

Government (Miscellaneous Provisions) Act 1982 as introduced by Section 27 of the 
Policing & Crime Act 2009 will enhance community safety in regards to how and what the 
Council is able to consider when determining applications which wish to provide relevant 
entertainment at sexual entertainment venues and will also allow ‘local people’ to have a 
greater input into this process than the Licensing Act 2003 currently allows for.  

 
19. Health and Safety Implications 
 
19.1 Not applicable within the context and recommendations of this report.  
 
20. Risk Management Implications 
 
20.1 All risk management implications are outlined in paragraphs 14.1 and 16.2 of this report.  
 
21 Recommendations 
 

21.1 The recommendations made to the Licensing Committee are those shown under 
paragraphs 1.1, 1.2 and 1.3 of this report. 

 

 
 
 
Background Papers 
 
Home Office Guidance document for England and Wales entitled ‘Sexual Entertainment  
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Report of Head of Environmental & Protective 

Services  
Author Simon Harvey 

  282701 
Title Council’s Response to Home Office consultation document – 

‘Rebalancing the Licensing Act’. 
Wards 
affected 

All  

 

This report apprises the Licensing Committee of the Councils response to 
the Home Office consultation document entitled ‘Rebalancing the Licensing 
Act’. 

 
1. Decision Required 
 
1.1 To note the report in relation to the Home Office consultation document entitled 

‘Rebalancing the Licensing Act’ and the response made to this consultation by the 
licensing manager on behalf of the Licensing Committee and the Council.    

 
2. Reasons for Decision 

 

2.1 On the 28 July 2010 the Government published a consultation paper on its proposals to 
amend the Licensing Act 2003. The six week timescale for this consultation was very 
tight and required a response by no later than the 8 September.   

 
2.2 Unfortunately this has meant that there has not been sufficient time available to be able 

to bring a draft response to this consultation to the Licensing Committee for their final 
comment and amendment as required.  

 
2.3 Therefore the licensing manager is apprising Members of the Licensing Committee of the 

response he had made to the consultation for their information and note, rather than their 
amendment. 

 
3. Alternative Options 
 
3.1 Because of the six week timescale allowed for under the consultation period there was 

no alternative to reporting back to Members after the response had been submitted 
rather than before it.  

 
4. Supporting Information 
 
4.1 The consultation document itself entitled ‘Rebalancing the Licensing Act’ is attached as 

an appendix to this report. (See attached as appendix 1).   
 
4.2 A summary of the Governments proposals for amending the Licensing Act is attached to 

this report. (See attached as appendix 2).  
 
4.3 The licensing manager’s summary of the reasoning or explanation behind each of the 

questions posed in the consultation document is also attached to this report. (See 
attached as appendix 3)  
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4.4 A full list of the questions that were posed by the consultation document is attached to 

this report. (See attached as appendix 4).  
 
4.5 The licensing manager’s response to these questions is attached as an appendix to this 

report. (See attached as appendix 5).  
 
5. Standard References 
 
5.1 There are no particular or pertinent references to the Strategic Plan; publicity or 

consultation considerations; or financial; equality, diversity and human rights; community 
safety; health and safety or risk management implications that are relevant within the 
context of this advisory report.   

 
6. Recommendations 
 
6.1 The Licensing Committee is asked to note the report in relation to the Home Office 

consultation document entitled ‘Rebalancing the Licensing Act’ and if it wishes to do so, 
give its approval to the response made to this consultation by the licensing manager on 
behalf of the Licensing Committee and the Council.  
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