AMENDMENT SHEET

Planning Committee 18 February 2016

Item 7. 3 land to north/south of Tollgate West, Stanway

Correction:
P40 paragraphs 3.7 & 3.8

Reference to ‘Code of Conduct’ therein should read ‘Code of Practice’ as in the
Council’'s Planning Procedures Code of Practice which is correctly referred to
elsewhere in the report including paragraphs 3.5, 1.4 & 1.1.

Letter dated 16 February 2016 from Ellison’s on behalf of Tollgate Partnership Ltd to
Andrew Weavers the Council’s Monitoring Officer formally requesting that :-

1. The application not be taken to the Planning committee on 18th February
2016 but be presented to the 3 March 2016 Committee instead.

2. Whichever meeting the application is presented the applicant should be given
the opportunity to make representation to the Committee

The requests are made on the basis of.....

“..the very real concerns that [they] have, which leading counsel Christopher
Katowski QC shares, as to the fundamental — and unlawful — unfairness involved
should the Council press ahead on the basis currently envisaged in taking the
application to the 18" February meeting.”

The letter is reproduced in full below:-
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already been put to the Committee and lost on the 17" December. This is
undoubtedly not what members had in mnd and Is clearly an abuse of the
deferral and recommendation overtum procedure. Whereas officers’ advice on
e.g. whether or not granting planning permission would be vulnerable fo legal
challenge by way of judicial review, would clearly fall within the four cormners of
the resolution, re-arguing the planning merits as to whether permission should be
granted or refused, plainly does not

To compound this, and making matters even more unfar, the new report
introduces information and arguments that have not previously been put forward
or rassed, and upon which my client has not had the opportunity to address
members.

Paragraph 8 (2) of Part 4 - Section E Colchester Berough Council's constitution
(the part relating to planning committee business) states that.

‘At gvery meeting the business of which Is to determine planning applications,
there shall be the opportundty for public participation immediately prior to the
consideration of the planning application in question. (Emphasis added)

As | understand it you notified my client by email on 26 January 2016 that you do
not envisage that my chent will be given this opportunity at the 18" February
meeting.

To draw all these points together, it would be fundamentally — and unlawfully -
unfair for the Council 1o proceed as it intends, namely by taking the application
back to a diferently constituted Committee without the Chairman and Deputy
Chair baing present (when they were present on 17" December), to consider a
report from officers which reargues the planning merits of the application and
introduces new material and points not made before, and which steps well
outside the ambit of the report referred to in the resolution camied on 17"
December and the deferral and recommendation overturn procedure, and all this
without giving my client the opportunity to speak at Committee and address
members. To any reasonable person this looks and feels unfar, and in law i
would be.
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In response Andrew Weavers has issued the following letter:-

(please see next pages)






2.

It does include additional information but only to the extent that is required to enable the
Committee to make an informed decision in accordance with the Deferral and
Recommendation Overturn Procedure for example on risk. Furthermore your clients Agent
has submitted two letters to the Council commenting on the supplementary report dated 9
and 15 February 2016 together with advice from Christopher Katkowski QC all of which will
be circulated to all members of the Committee. Your clients have also written to all
Councillors, in a letter dated 16 February 2016, and confirmed that the aforementioned
documents cover their concerns. :

You have highlighted that the Council's Planning Committee Procedure Rules contain a
provision that states that at every meeting the business of which is to determine planning
applications, there shall be the opportunity for public participation immediately prior to the
consideration of the planning application in question. However the Deferral and
Recommendation Overturn Procedure does not provide for additional “Have Your Say”
speakers (either for or against an application). The public participation on this planning
application was included as part of the 17 December 2015 meeting and in addition this was
extended to allow three speakers both for and against the application. As the application
was deferred from the 17 December 2015 meeting there is no need for further public
participation as the opportunity for representations on the application were made then.

Accordingly the application will be considered by the Planning Committee at its meeting on
the 18 February 2016 and there will be no further “Have Your Say" speakers on the

application.

Yours sincerely

Andrew Weavers
Strategic Governance Manager



Barton Willmore, agent for the Tollgate Partnership Ltd, has written a detailed
representation (dated 15 February 2016) in which the supplemental report and
the process that preceded its production is analysed and criticised. The letter
also includes a copy of a Counsel Opinion from Mr Christopher Katkowski QC
provided to the applicants.

The Barton Willmore letter and Mr Katkowski’s Opinion are both reproduced in
full below:-



detailed comments below but as a general point it goes far beyond the report requested by
Members. It introduces new material (incidentally not provided to the applicant), identifies new
concerns not mentioned or set out in the original report to the 17" December Committee and
includes @ number of incorrect and misleading statements. It is clearly aimed at bolstering the
Officer’s case against the application rather than setting out what was required and requested by
Members (see Committee Minute above).

Risks to the Council
The first part of the report, purports to identify the risks to the Council of approving the application.

Rather than repeat the misleading and incorrect statements relating to judicial review, undermining
the Local Plan, precedent and prematurity, we attach a written opinion from Christopher Katkowski
QC which sets out the correct position. You will see that this concludes that:

"In overall conclusion, nothing in the Officer’s latest report changes the fact that the Committee may
safely — and perfectly lawfully — proceed to grant planning permission.”

Notwithstanding this position, and the fact that the Officer’s Report seeks to bolster the Officer's
justification that the application be refused, it also introduces new information that was not included
within the 17" December 2015 Committee Report and which is not relevant to the proper
consideration of the planning application.

Implications for Stane Park Appeals

The Stane Park applications were refused on 17" September 2015 and subsequently appealed on
27" November 2015. No mention of the relevance of the appeals was contained within the 17"
December report despite Officers being fully aware of the position. Also as detailed in the attached
legal opinion, precedent, 'simply doesn't apply here’. Clearly each application should be decided on
its merits as confirmed in your 18" February report (paragraph 3.34). The Stane Park proposals
have no relevance to the consideration of the Tollgate Village application.

The Strategic Plan

The new report majors on the Council’s Strategic Plan 2015-2018. This was not mentioned in the
17" December report and clearly does not form part of the Development Plan. It has not been
consulted upon or subject to independent examination. It is not relevant to the consideration of the
Tollgate Village application.

Despite this, the report continues that the Tollgate Village application will affect the Council’s ability
to deliver Northern Gateway and protect the Town Centre. We turn to consider both below.

Northermn Gateway

OQur position on Northern Gateway has been stated on a number of occasions, most recently in
relation to Planning Application ref: 152711, The existing planning permission on that site does not
allow or permit a cinema (as has misleadingly been claimed). The site is out of centre (Tollgate
Village is part-in, part edge-of-centre), and the site is the highest ranking strategic employment site
in the Borough (as defined by CBC's most recent Employment Land Needs Assessment — January
2015).

Any subsequent applications for & cinema on that site (if they are forthcoming) will need to be
considered on their merits with regard to the Development Plan and other material considerations.
The implications of removing the ‘anchor leisure element’ (that doesn't actually have planning
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permission) is mere speculation. No evidence has been provided to substantiate the ‘significant
knock on effects’ of the cinema scheme not coming forward and they are clearly not relevant to the
proper consideration of the Tollgate Village application.

This point was confirmed by you at Committee on 17" December when you agreed that reference to
Northern Gateway was a ‘red herring’ and if it and the Strategic Plan were relevant, would have
been referred to and highlighted in the 17" December Committee Report.

In any event, neither national nor local planning policy offers any protection to out-of-centre
schemes or proposals such as Northern Gateway. The impact of Tollgate Village on whether a
scheme comes forward or not at Northern Gateway is not therefore relevant to the proper
consideration of the Tollgate Village application.

Impact on Town Centre

The impact of Tollgate Village on Colchester Town Centre was comprehensively covered in the 17*"
December 2016 Committee Report. There have been no material changes in circumstances that
would require further work or analysis on this point. It was debated at length by members.

We would be grateful if you could confirm why NLP have been commissioned to undertake further
work to bolster the officer’s case against Tollgate Village. Even with this 'new’ evidence NLP still do
not assert that the proposal will have ‘s significant adverse impact on Colchester town centre’, which
as both you and NLP know is the relevant NPPF test, If they felt this was the case they would have
explicitly stated this.

JTown Centre Investment

Our position on Town Centre Investment is as set out in the application documentation. To merely
list a number of 'investments’, the very vast majority of which have already taken place, provides no
new evidence on this point. Indeed, they were all known at the time of the original Committee
Report and it is therefore surprising that they weren't mentioned at that time.

Our position on Vineyard Gate is as we have always set out. There is no scheme, no agreement in
place with the Council, no anchor tenants and no funding. Further, the site is in multiple ownership.
It is therefore nonsensical to seek to refuse the Tollgate Village application and the benefits it
delivers now in the hope that this scheme comes forward at some point in the future. Even NLP
acting for the Council say it will be at least 5 years before anything happens, and in our view that is
being optimistic. CBC has provided no contrary evidence on this point.

Interestingly, two further representations are referred to in the report from Historic England and
Aquila Developments Ltd. Neither party objected to the application (in the preceding 12 months) and
have only arisen now following the 17" December resolution. They have clearly been elicited by
Officers of CBC as evidenced by the fact that they are not addressad to the relevant case officer.
They raise no new substantive issues. Indeed, Aquila’s concemn is purely commercial (and to our
knowledge have no investments in Colchester town centre), and Historic England confirm the
Tollgate Village application ‘will not directly impact on any designated heritage assets’(the relevant
NPPF test and their specific area of expertise).



Suggested Conditions and Heads of Terms

As previously stated we have met with Officers twice during January 2016 to discuss the draft
conditions and S106 Heads of Terms. Despite reaching what we thought was agreement, the
Committee Report contains a number of amendments that have not been previously discussed. We
set these out briefly below.

S106 Litter Picking (1): Despite numerous request for a plan showing the area to be covered
by litter picking and a detailed breakdown of costs these have not been provided. We also
agreed that the obligation would run for 5 years rather than the 10 years stated. Tollgate
Partnership accept the principle of the obligation although the financial figure requires
clarification/justification.

S106 No Poaching of Town Centre Retailers (5): Tollgate Partnership offered this
commitment to provide additional security to CBC in relation to mitigating any perceived
impact on Colchester Town Centre. The detailed wording will need to be agreed.

S106 Town Centre Contribution (6): Tollgate Partnership agrees with the principle of a
financial contribution and has requested a detailed breakdown of the £50,000 per annum
suggested. This has not been provided. The applicant has suggested £25,000 per annum for
a period of 5 ye.irs.|

S106 CCTV (7): This is not required as an obligation in the 5106 Agreement as it is covered
by Condition 25.

Condition 14: We have requested that the Class A3, A4, AS and D2 uses be allowed to open
until 01:00am 7 days a week. This would mirror opening hours on other adjacent nearby
facilities.

Next Steps

We would be grateful if you could acknowledge receipt of this letter and confirm that its content and
attachments will be brought to the attention of Members in advance of their consideration of the
application on 18" February.

Yours faithfully



(i)

(i)

(i)

There is no risk whatsoever of a successful judicial review here. There is ample
evidence before Members on which they can properly decide to grant permission.
Members are perfectly entitled to go against the Officers’ recommendation - Officers
recommend, Members decide;

Granting planning permission would not “drive a coach and horses through the Local
Plan” — as the Case Officer said at the end of the 17.12.15 Committee meeting.
Development Plan policies do nothing more than provide the “norm” — each case has
to be decided on its merits and there is no requirement that Members slavishly apply
development plan policy where Members conclude that the circumstances of the case

warrant the grant of permission;

The question of “precedent” simply doesn't arise here; and



Members the Applicant has prepared a short “route-map” setting out where the evidence
dealing with the Officers’ concerns is to be found — a copy of which is attached to this Opinion.
As can be seen, there is a clear evidential basis on which Members can properly —and perfectly
lawfully — disagree with Officers and decide to grant planning permission. There is no prospect
whatsoever of a decision by Members to grant planning permission being overturned on a
successful judicial review. In this regard, whilst we note that the Officer’s report for the 18*
February Committee meeting refers to the possibility that someone might seek judicial review
if the Council grants permission, it rightly makes no suggestion whatsoever that it would be
uniawful for the Members to grant permission here.

Development Plan. Itis for the Council — the Members — to decide what is right for their area.
Section 38(6) of the 2004 Act provides that applications for planning permission are to be
determined in accordance with the development plan unless material considerations indicate
otherwise. Development Plan policies are designed to guide, not to prescribe. Where, as in
the present case, Members conclude that on balance — and taking into account all material
considerations - a scheme warrants the grant of planning permission they may lawfully grant
permission even if the scheme constitutes a departure from, and / or conflicts with, the Plan
— eg. if it would involve non-employment uses on allocated employment land. That is not
driving a coach and horse through the Development Plan, but rather, and simply, it is deciding
the application in accordance with the entirely standard approach to the determination of
planning applications, which the legisiation provides for, of looking to see whether one should
follow the policies in the Plan or whether in the case in hand there is what is seen by Members



“In the context of the Framework and in particular the presumption in favour of
sustainable development — arguments that an application is premature are unlikely to
justify a refusal of planning permission other than where it is clear that the adverse
impacts of granting permission would significantly and demonstrably outweigh the
benefits, taking the policies in the Framework and any other material considerations
into account. Such circumstances are likely, but not exclusively, to be limited to
situations where both:

the Plan remains at an early stage of development, having not even been submitted for
examination. It follows that there is no basis on which this application could be refused on
grounds of prematurity. We note that the Officer’s latest report argues otherwise but this



Loss of Employment Land

2. There is a substantial oversupply of employment land in the District, including post the
development of Tollgate Village. Evidence is provided at:

paragraphs 5.49 — 5.56 and paragraphs 6.5 to 6.23 of the Barton Willmore Planning
Statement (February 2015).

paragraph 43 of the Barton Willmore "Response to NLP Retail & Employment Critique’
(25" November 2015).

The Employment Land Study prepared by Regeneris (January 2015).

3. The site is not required for employment use and will deliver significant job creation benefits.
Evidence is provided at:

paragraphs 6.5 to 6.23 of the Planning Statement.

paragraph 44 & 45 of the Response to NLP Retail & Employment Critique.

paragraphs 19 to 22 of the Barton Willmore 'Response to CBC Spatial Policy Officer
Comments’ (3¢ December 2015).

The Employment Land Study prepared by Regeneris (January 2015).

Retail Hierarchy

4, The scheme will not conflict with the retail hierarchy or retail strategy for Colchester.



Northern Gateway

The Northern Gateway site does not benefit from planning permission for a cinema or
unrestricted leisure uses. The only leisure use permitted is a 'health and fitness centre’ and
it is not therefore relevant to the consideration of the application. The site is also out-of-
centre in policy terms and is the highest rated employment site in Colchester. Evidence is
provided at paragraphs 23 to 30 of the Response to NLP Retail & Employment Critique.

Since the supplemental report was published a further 5 letters of representation from local people
have been received all expressing support for the proposal as a welcome and needed expansion of
facilities on this side of town. Comments generally reflect those previously raised by others and
reported earlier.

However, one of the writers commented on her experience leaving the previous meeting:-

“Upon | eaving the last planning neeting | realised why famlies
woul dn't go into the town at night, we wal ked fromthe town hall to
St Johns car park, the streets were in darkness, and the back
entrance to St Johns car park is disgusting, snelling of urine and
tucked away frompublic view, why would a famly risk their
children's safety by taking theminto the town centre?”

another comments, amongst other things, thus:-

“I recently visited the town of Shrewsbury where there is a vibrant
town centre with sonme fantastic high quality independent shops, as
wel |l as very popul ar out of town cinemas and retail parks. This is
proof that the two can go hand in glove. Colchester Borough counci
seemto think that they can scare people into stopping out of town
devel opnments as a way of covering up their inadequacies in being
able to run the borough properly.”



Since the report was prepared a representation from Curzon has been received objecting to the
Tollgate Village proposal. It is reproduced in full below:-






A representation has also been received from Caddick Developments expressing their view of the
likely impact on investment prospects in the Town centre if the event of planning permission for the
Tollgate Village proposal being granted. That states:-









